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Docket No. 97943 
ESTATE OF JOHN A. McCANDLESS, Dec’d., 
PiertOP TRUST COMPANY, LIMATIED, 
Executor, 
Petitioner, 
Vv. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DOCKET ENTRIES 
1939 
Apr. 11—Petition received and filed. Taxpayer noti- 
fied. (Fee paid.) 
“ 11—Copy of petition served on General Coin- 
sel. 
‘“  11—Request for Circuit hearmg in Honolulu 
filed by taxpayer. 4/11/39 copy served. 
May 17—Answer filed by General Counsel. 
‘  23—Copy of answer served on taxpayer. Hono- 
lulu, Hawaii. 
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1940 
Jan. 9—Hearing set April 29, 1940 in Honolulu. 
May 2—Hearing had before Mr. Smith on merits. 
Submitted. Appearance of Milton Cades 
and Urban E. Wild filed at hearing. Briefs 
due August 1, 1940—Replhes Sept. 16, 
1940. 
May 20—Transcript of hearing of May 2, 1940 filed. 
Jul. 15—Brief filed by taxpayer. 
Aug. 1—Brief filed by General Counsel. 
Sep. 23--Motion for leave to file the attached reply 
brief, brief lodged, filed by taxpayer. 
9/23/40 granted. 
Nov. 27—Opinion rendered, Smith, Div. 5. Deci- 
sion will be entered under Rule 50. 
Dec. 20—Computation of deficiency filed by General 
Counsel. 
Dec. 27—Hearing set Feb. 19, 1941 on settlement. 
1941 
Jan. 25—Consent to settlement filed by taxpayer. 
1/27/41 copy served. 
28—Decision entered, Charles P. Smith, Div. 5. 
Apr. 19—Petition for review by U.S. Cireuit Court 
of Appeals, 9th Circuit, and statement of 
points filed by General Counsel. 
May 13—Proof of service of petition for review and 
statement of points filed by General Coun- 
sel. (2) 
13—Aecreed statement of evidenee filed. 
—Agreed praecipe filed [1*] 


éé 


éé 


3 


*Page numbering appearing at top of page of original certified 
Transcript of Record. 
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United States Board of Tax Appeals 
Docket No. 97948 


ESTATE OF JOHN A. McCANDLESS, DE- 
CHASED, BISHOP TRUST COMPANY, 
LIMITED, Executor, 

Petitioner, 
Vv. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


PETITION 

The above-named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue im his notice of 
deficiency, symbols IT’: FC:LJH-90D, dated Febru- 
ary 9, 1939, and as a basis of its proceeding alleges 
as follows: 

I 

The petitioner was the duly appointed and acting 
Executor under the Will and of the Estate of John 
A. McCandless, deceased, with its principal office 
and place of business at the corner of King and 
Bishop Streets, City and County of Honolulu, Ter- 
ritory of Hawaii. [2] 

By Order Approving Accounts, Determining 
Trust and Distributing Estate, of the Cireuit Court 
of the First Judicial Circuit, Territory of Hawaii, 
at Chambers in Probate, dated January 21, 1936, 
Bishop Trust Company, Limited, Executor under 
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the Will and of the Estate of John A. McCandless, 
deceased, conveyed, transferred, and delivered on 
January 22, 1936, to Bishop Trust Company, Lim- 
ited, the duly appointed and acting Trustee under 
the Will and of the Estate of John A. McCandless, 
deceased, the residuary estate of John A. MeCand- 
less, deceased, whereupon the Executor, aforesaid, 
was discharged from its trust as Executor of the 
Will of John A. McCandless, deceased, subject to 
the performance of specific acts which have been 
performed. On January 22, 1936, the Final Re- 
ceipt of Bishop Trust Company, Limited, Trustee 
under the Will and of the Estate of John A. Me- 
Candless, deceased, acknowledging the distribution 
to it as such Trustee of all of the assets of every 
kind and sort remaining in the Estate of John A. 
McCandless, deceased, pursuant to the order of dis- 
tribution, aforesaid, was duly filed in the Court, 
aforesaid. 

Bishop Trust Company, Limited, did not inform 
the Commissioner of Internal Revenue of its dis- 
charge as Executor, in the manner provided i sec- 
tion 312 of the Revenne Act of 1934. 


IT 
The notice of deficiency, a copy of which is at- 
tached to and made a part of this petition and is 
marked Exhibit A, was [3] mailed to ‘‘Estate of 
John A. McCandless, Deceased, Bishop Trust Com- 
pany, Limited, Executor,’”’ on February 9, 1939. 


vs. Bishop Trust Co., Ltd. 


ia | 


eel 
The tax in controversy is income tax for the tax- 
able year begun February 1, 1935, and ended Janu- 
ary 31, 1936, and in the amount of Fifteen Thou- 
sand Four Hundred Fight Dollavs and thirty-three 


eents ($15,408.33). 
ly 

The determination of income tax set forth m sail 
notice of deficiency is based upon the following 
errors : 

A. The Commissioner of Internal Revenue has 
erred in including in gross income in the determi- 
nation of the taxpayer’s statutory net income for the 
taxable year ended Jannaty 31, 1936, $49,111.20, 
which the taxpayer received during said taxable vear 
from John A. McCandless & Company, Limited, a 
domestic corporation, and which was a distribution 
Ol Capital ; 

B. The Commissioner of Internal Revenue has 
erred in denying as deductions from gross mcome 
in the determination of the taxpayer’s statutory net 
income for the taxable vear ended January 31, 1936, 
$2,925.00 professional fees and $1,859.35 traveling 
expenses, which were paid by the taxpayer during 
said taxable vear as ordinaty and necessary ex- 
penses incurred in carrying on its business ; 

C. The Commissioner of Internal Revenue has 
erred in denying as an additional deduction from 
eross income in the determination of the taxpayer's 
statutory net income for the [4] taxable vear ended 
January 31, 1936, $20,504.58, which represents in- 
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come received by the taxpayer during the taxable 
year aforesaid that was properly paid during such 
year to Bishop Trust Company, Limited, Trustee 
and sole residuary legatee under the Will and of the 
Estate of John A. McCandless, deceased ; 

D. The Commissioner of Internal Revenue has 
erred in determining that there is a deficiency of 
$15,408.33 (or of any other amount) in the tax- 
payer’s income tax for the taxable year ended Jan- 
uary 31, 1936. 

MG 

The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: 

A. The taxpayer’s accounting at all times was on 
the cash receipts and disbursements basis. 

B. Taxpayer’s fiscal vear was the twelve months’ 
period begun February 1 and ended January 31, 
and the taxable year involved in this proceeding is 
the taxable period begun February 1, 1935, and 
ended January 31, 1936. 

C. All of the taxpayer’s Federal income-tax re- 
tums on Forms 1040 and 1041 conformed to its 
accounting methods and period, aforesaid, and were 
filed with the Collector of Internal Revenue for the 
District of Hawaii, Honolulu, 'T. H. 


Capital Distribution 

D. During the taxable vear ended January 31, 
1936, the taxpayer received from John A. MceCand- 
less & Company, Limited, a domestic corporation, 
distributions which totaled $49,111.20. [5] 
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KK. The fiscal and taxable year of Jolin A. Me- 
Candless & Company, Limited, was and is the eal- 
endar year, and the $49,111.20 distributed to the 
taxpayer during its taxable year ended January 31, 
1936, was the total of a series of distributions made 
by John A. McCandless & Company, Limited, dur- 
ing the period begun February 1, 1935, and ended 
December 31, 1935. 

I. At no time during the calendar year 1935 did 
John A. McCandless & Company, Limited, have 
earnings or profits accumulated after February 28, 
1913. 

G. The $49,111.20 aforesaid was a distribution 
from the capital of John A, MeCandless & Company, 
Limited, made during the peniod begun February J, 
1935, and ended December 31, 1935. 

H. The Commissioner of Jnternal Revenue in- 
cluded in gross income m the determination of the 
taxpayer’s statutory net mecome for the taxable vear 
ended January 31, 1936, the $49,111.20 distribution 
of capital made by John A. McCandless & Com- 
pany, Limited, aforesaid. 


Busimess Expenses 

J. Throughout the period begun on March 4, 1930, 
with the issuance of Letters Testamentary, and 
ended with its discharge, on January 22, 1936, the 
taxpayer, Bishop Trust Company, Linited, Execu- 
tor under the Will and of the Estate of Joln <A. 
McCandless, deceased, was engaged in busmess. 

J. During the fiseal vear begun February 1, 
1935, and ended January 31, 1936, the taxpayer paid 
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as ordinary and [6] and necessary expenses in- 
eurred during said taxable period in carrying on its 
business, $2,925.00 in accountant’s fees and $1,859.35 
in accountant’s traveling expenses. 

K. The Commissioner of Internal Revenue de- 
nied as deductions from gross income in the deter- 
mination of the taxpayer’s statutory net income for 
the taxable year ended January 31, 1936, the $2,- 
925.00 accountant’s fees and the $1,859.35 account- 
ant’s traveling expenses, paid as aforesaid. 


Distribution to Beneficiary 

L. The gross income of the taxpayer for the tax- 
able year ended January 31, 1936, consisted solely 
of dividends received from domestic corporations ; 
the total amount thereof was $31,248.09. 

M. Included in the residuary estate of the tax- 
payer which was conveyed, transferred, and deliv- 
ered, on January 22, 1936, to Bishop Trust Com- 
pany, Limited, Trustee and sole residuary legatee 
under the Wil and of the Estate of John A. Me 
Candless, deceased, pursuant to an order of court 
made January 21, 1936, was $20,504.58 of the $31,- 
248.09 cash income received by the taxpaver during 
the taxable year ended January 31, 1936. 

N. Of the income of the taxpayer received dur- 
ing the fiseal year ended Jannary 31, 1936, the tax- 
payer properly paid withim the taxable vear afore- 
said to the sole residuary legatee under the Will 
and of the Estate of John A. McCandless, deceased, 
on January 22, 1936, $20,504.58. [7] 
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O. The Commissioner of Internal Revenue de- 
nied as an additional deduction from gross income 
in the determination of the taxpaver’s statutory 
net income for the taxable year ended Jannary 31, 
1936, the $20,504.58 aforesaid. 

P. Bishop Trust Company, Limited, Trustee and 
sole residuary legatee under the Will and of the 
Estate of John A. McCandless, deceased, included 
in its gross income for the taxable year begun Feb- 
yuary 1, 1935, and ended January 31, 1936, the $20,- 
504.58 income properly paid to it on January 22, 
1936, by the taxpayer, and duly paid Federal income 
tax thereon. 


VI 

Wherefore, the petitioner prays that the Board 
may hear this proceeding and determine— 

A. hat the $49,111.20 received by the taxpayer 
from John A. McCandless & Company, Limited, dur- 
ing the taxable year ended January 31, 1936, was 
a distribution of capital and was not taxable m- 
come ; 

B. That the $2,925.00 accountant’s fees and the 
$1,859.35 accountant’s traveling expenses paid by 
the taxpayer during the taxable vear ended Jann- 
ary 31, 1936, were ordinary and necessary expenses 
incurred in carrying on the taxpayer's business and 
are deductible from gross income in determining the 
taxpayer's statutory net income for the taxable year 
aforesaid ; 

C. That the $20,504.58 paid by the taxpayer to 
the sole residuary legatee during the taxable year 
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ended January 31, [8] 1936, was income properly 
paid to said legatee and was a deduction from gross 
income in determining the taxpayer’s statutory net 
income for said taxable year, and 
D. That there is no income tax due from the tax- 
paver for the fiscal vear begun February 1, 1935, 
and ended January 31, 1936. 
(S) E.R. CAMERON 

Counsel for Petitioner, 314-19 

Bishop Trust Building, P. O. 

Box 2906, Honolulu, T. H. 


Territory of Hawan 
County of Honolulu—ss. 

T. G. Singlehurst, being first duly sworn, savs that 
he is the treasurer of Bishop Trust Company, Lim- 
ited, the petitioner above-named; that Bishop Trust 
Company, Limited, was the duly appointed and act- 
ing Exeeutor under the Will and of the Estate of 
John A. McCandless, deceased, and that Bishop 
Trust Company, Limited, was duly discharged as 
such Executor prior to the mailing of the deficiency 
letter of February 9, 1939, addressed to it as Execu- 
tor; that as treasurer of Bishop Trust Company, 
Limited, formerly executor under the Will and of 
the Estate of John A. McCandless, deceased, he is 
duly authorized to verify the foregoing petition; 
that he has read the foregoing petition and is famil- 
iar with the statements contained therein, and that 
the statements made therein are true, except as to 
those statements which are [9] obviously based upon 
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information and belief and those statements he be- 
lieves to be true. 
(S) T.G. SINGLEHURST 
Treasurer, Bishop Trust Com- 
pany, Limited, formerly Execu- 
tor under the Will and of the 
Estate of John A. McCandless, 
deceased, Honolulu, T. H. 


Subseribed and sworn to before me this 30th day 
of March, A. D., 1939. 
(Gee) (S) PHILIP H. LEVEY 
Notary Public, First Judicial Circuit, Territory of 
Hawaii. [10] 


EXHIBIT A 


Treasury Department 
Internal Revenue Service 
Honolulu, T. H. 
Office of 
Internal Revenue Agent in Charge 
Honolulu Division 
IT: FC :LJH-90D 
Febtuary 8, #939: 

Hstate of John A. McCandless, Deceased, 
Bishop Trust Company, Linnted, Executor, 
King and Bishop Streets, 
Honolulu, T. H. 
Sirs: 

You are advised that the determination of vour 
income tax liability for the taxable vear ended Jan- 
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uary 31, 1936 discloses a deficiency of $15,408.33 as 
shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may 
file a petition with the United States Board of Tax 
Appeals for a redetermination of the deficiency. 

Should vou not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to Internal Revenue Agent in Charge, Honolulu, 
T. H. for the attention of IT:FC:LJH., The sign- 
ing and filing of this form will expedite the closing 
of vour return by permitting an early assessment 
of the deficiency, and will prevent the accumulation 
of interest, since the interest period terminates 30 
days after filing the form, or on the date assessment 
is made, whichever is earlier. 

Respectfully, 

GUY T. HELVERING, 

Commissioner, 

By (Sed.) H. A. PETERSON 
Internal Revenue Agent in 

Charge. 
dnelosures : 
Statement. 
Form of waiver. [11] 
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IT: FC :LJH-90D 
STATEMENT 
Batt) 0555) 
state of John A. McCandless, Deceased, Bishop 
Trust Company, Limited, Executor, onolulu, VT. TH. 


Tax Liability for the Taxable Year Inded 
January 31, 1936 
Income tax 

Liability —$15,408.33. 

Assessed—None. 

Deficiency—$15,408.33. 

In making this determination of your income tax 
hability, careful consideration has been given to 
the reports of examination dated January 31, 1938; 
to vour protest dated March 28, 1938; and to the 
statements made at the conferences held on April 
29, 1938 and November 14, 1938. 

From information on file in this office, it appears 
John A. McCandless died testate on January 30, 
1930. The Bishop Trust Company, Ltd., was execu- 
tor under the will, which, after providing for pay- 
ment of decedent’s just debts and specific bequests, 
directed that the balance of the estate be turned 
over to the Bishop Trust Company in trust. 

On January 22, 1936, pursuant to the order of 
the Court, First Judicial Cirenit, Territory of Ha- 
wali, filed January 21, 1936, there was turned over 
to the Bishop Trust Company, Ltd, Trustee, John 
A. McCandless Trust, $20,504.58, which was re- 
ported as follows on the return filed by vou: 

‘Final return of Estate in administration on 
January 25, 1936, $20,504.88 was distributed to 
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Bishop Trust Company, Ltd., Trustee under the 
will of John A. McCandless, deceased, by Bishop 
Trust Company, Ltd., Executor, $19,423.72 of 
which has been returned by the Trustee in its 
returns on form 1041 and form 1040 for the 
fiscal year ended January 31, 1936.” 


The cash payment has been disallowed as a de- 
duction in determining your net imcome as such 
payment does not constittue an allowable deduction 
under the provisions of section 162(¢) of the Reve- 
nue Act of 1934 in computing the net income of the: 
estate. 

ADJUSTMENTS TO NET INCOME 


Net income as disclosed Dy returnees ccceccesenceeeen $ none 
[12] 

Unallowable deductions and additional income: 

(a) Dividends received... =. eee 80,359.29 
Nontaxable income and additional deductions: 

(hb) Capital net lossa. =e ee $ 2,000.00 

(ce) dnterest paad 2 = ee 356.68 

(dj) Waxes paid: 2.2.22 eee 401.27 

(ey-Other dediciionce eee =... 4,067.15 6,825.10 
Nets in@onie gad justed.. cc ie $73,534.19 


EXPLANATION OF ADJUSTMENTS 


(a) Dividends received as follows: 


iPYoneer NAM Co., Wide ee $ 7,667.00 
Ewa Plantation Co. tide. 1,200.00 
Sahu Sugar Con hide ee 7,750.00 
Hoiwne Insuranee Co. of Hawaii, 

Tel snc: die ee ee 1,800.00 
McCandless Building Co., Ltd......... 2,188.80 
c. Brewer &7@0, lid... 3,888.00 
Waialua Agricultural Co., Ltd........ 720.00 


bank of Hawai 1,524.00 
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Inter-Island Steam Navigation Co., 


| |, ee 2,380.00 
Pacific Gas & Electric Co................... 99.04 
MSO) LEUSE CO. Myth cccsccccceseccssccccsenes 31.25 
Pere MeCandl@ss Co., Wtd.....rccccn: 49,111.20 


Alexander & Baldwin, Ltd... 2,000.00 


$80,359.29 


(b) Capital net loss as deducted in form 1041. 
(c) Interest paid as deducted in form 1041. 
(d) Taxes paid as dedueted in form 


ari SOL tins $ 400.19 
Exeise tax paid on dividends re- 
ceived from C. Brewer & Co., Ltd. 1.08 


$ 401.27 


[13] 


(e) IncOME COMMISSIONS ce § 4,044.23 
SUG 4) 00) | 22.92 


$ 4,067.15 
COMPUTATION OF TAX 


Pome DUETS QC) JUS COC ne csccencsececcnseceeeececoenssnsnessscestiosmrsnsmsseuestestsnsanease PEO DY LD 
Less: 
L “ORSON ee CAT 0 (0) | ec een nen 1,000.00 


PPRMeeR(SUTTAX NEL INCOME) ccnecennnmann Poe 19 
Less: 


MEMS coca csecccasacsescenssanenssconssatnecss Fn 80,359.29 
ieoremenme subject to normal faK si None 
SLI CORSAGE 2 el nnn 15% (0 250) 
Wormrecr iicome Gx lish ty ne cusseemsnneenne $15,408.33 
MEANS atthe TSS CHSC ance csecccccsncenncssitbtblitasecseeceneecsunesnavsnennsssennneconnencnctn None 
Deficiency of income tax.......... PO eae, ee $15,408.33 


[Endorsed]: U. S. B. T. A. Filed April 11, 1939, 
[1+] 
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[Title of Board and Cause. ] 
ANSWER 


Comes now the Commissioner of Internal Reve- 
nue. respondent above named, by his attorney, J. P. 
Wenchel. Chief Counsel, Bureau of Internal Reve- 
nue, and for answer to the petition filed by the 
above-named petitioner. admits and denies as fol- 
lows: 

I. Admits the first and last sentences contaimed 
in paragraph I[ of the petition, but, for lack of in- 
formation. denies the remaining allegations con- 
tained in said paragraph. 

1]. Admits the allegations contained in para- 
graph I] of the petinon. 

lit. Admits the allegations contained 1 para- 
graph IT of the petition. 

TV. A, B.C, 1D. Denies that the Commissioner 
erred im the determination of the deficiency as al- 
leged in subparagraphs A to 1). inelusive, of para- 
graph IV of the petition. [15] 

VY. A to D, inclusive. Adimts the allegations 
contained in subparagraphs A to D. inclusive. of 
paragraph V of the petition. 

E. For lack of information, denies the allega- 
tTlons contained in subparagraph E of paragraph V 
of the petition. 

F. Denies the allegations contained in subpara- 
graph F of paragraph V of the petition. 

G. Denies the allegations contamed m subpara- 
graph G of paragraph V of the petition. 

H. Admits the Commissioner of Internal Reve- 
nue included in gross income in the determination 
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of the taxpayer’s statutory net income for the tax- 
able year ended January 31, 1936, the $49,111.20 
distribution made by John A. McCandless & Com- 
pany, Limited, as alleged in subparagraph Hof 
paragraph V of the petition, but denies the remain- 
ing allegations contained in said paragraph. 

TI. Denies the allegations contained in subpara- 
graph I of paragraph V of the petition, 

J. Denies the allegations contained in subpara- 
evaph J of paragraph V of the petition. 

K. Admits the Commissioner of Internal Reve- 
nue denied as deductions from gross income in the 
determination of the taxpayer’s statutory net in- 
eome for the taxable year ended January 31, 1936, 
the $2,925.00 accountant’s fees and the $1,859.35 ac- 
countant’s traveling expenses, as alleged in subpara- 
graph K of paragraph V of the petition. [16] 

L. Denies the allegations contained in subpara- 
eraph L of paragraph V of the petition. 

M. Admits that included in the residuary estate 
of the taxpayer which was conveyed, transferred, 
and delivered, on January 22, 1936, to Bishop Trust 
Company, Limited, Trustee, under the will and of 
the estate of John A. McCandless, deceased, pursu- 
ant to an order of conrt made Jannary 21, 1936, 
was $20,504.58 cash income received by the tax- 
paver during the taxable year ended January 31, 
1936, as alleged in subparagraph M of paragraph 
V of the petition, but denies the remaining allega- 
tions contained in said pargraph. 
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N. Denies the allegations contained in subpara- 
graph N of paragraph V of the petition. 

O. Admits the allegations contained in subpara- 
eraph O of paragraph V of the petition. 

P. Denies the allegations contained in subpara- 
eraph P of paragraph V of the petition. 

VI. Denies generally and specifically each and 
every allegation in the petition not hereinbefore 
admitted, qualified or denied. 

Wherefore, it is prayed that the Commissioner’s 
determination be approved and that the petitioner’s 
appeal be denied. 

Signed J. P. WENCHEL 

TMM 
Chief Counsel, Bureau of In- 
ternal Revenue. 
Of Counsel: 

ALVA C. BAIRD, 
T. M. MATHER, 

Special Attorneys, Bureau of Internal 

Revenue. 
TMM :emb 5-9-39 


[Endorsed]: U. S. B. T. A. Piled May U7 ee 
[17] 


[Title of Board and Cause. ] 

Docket No. 97943. Promulgated November 27, 1940. 
1. During the taxable year a portion of the in- 

come of the decedent’s estate in process of adminis- 

tration or settlement was turned over to the trustee 
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of a testamentary trust, which returned it, less de- 
ductible expense, for income tax. Held, following 
state of Ida A. White, 41 B. T. A. 525, that the 
amount so turned over to the trustee is a legal de- 
duction from gross income under section 162 (¢) 
of the Revenue Act of 1934. 

2. During the taxable vear the petitioner paid 
the fees and traveling expenses of an accountant 
ineurred in adjusting petitioner’s income taxes for 
prior taxable years. Held, that the amounts paid 
are not legal deductions from gross income. 


Urban FE. Wild, Esq., Milton Cades, Esq., and 
k. R. Cameron, C. P. A., for the petitioner. 


TT. M. Mather, Esq., for the respondent. 


OPINION 


Smith: This is a proceeding for the redetermina- 
tion of a deficieney of $15,408.33 in income tax of the 
estate of John A. McCandless, deceased, during the 
period of administration or settlement for the fiseal 
year ended January 31, 1936. Only a portion of 
the deficiency is in controversy. 

The petitioner alleges that the respondent erred 
in disallowing the deduction from gross income of 
(1) $2,925 professional fees and $1,859.35 traveling 
expenses which were paid by the estate during the 
taxable year as ordinary and necessary expenses 
incurred in carrving on its business, and (2) $20,- 
904.58 representing income received by the estate 
during the taxable vear ‘‘that was properly paid 
during such year to Bishop Trust Company, Lim- 
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ited, Trustee and sole residuary legatee under the 
Will and of the Estate of John A. McCandless, de- 
ceased.”’ 

The petitioner, Bishop Trust Co., Ltd., of Hono- 
lulu, Territory of Hawaii, was during the taxable 
vear 1936 the duly appointed and [18] acting exe- 
cutor under the will and of the estate of John A. 
McCandless, who died a resident of Honolulu on 
January 30, 1930. 

The decedent left a large estate. He named the 
Bishop Trust Co., Ltd., an Hawaiian corporation, 
as his executor, and also as the testamentary trus- 
tee of his residuaryv estate, and it duly qualified 
as such. The decedent provided in his will that the 
executor should pay to his widow $1,000 per month 
for support and maintenance during the adimmustra- 
tion of his estate, the first of such payments to be 
made one month from the date of his death and sue- 
ceeding payments in a like amount on the same day 
of each sueceeding month until such time as his 
residuary estate should be turned over to the testa- 
mentary trustee. He also directed that the executor 
should pay to each of his four grandchildren for 
support, maintenace, and edueation during the ad- 
ministration of the estate $250 per month, the first 
paymnent to be made one month from the date of 
his death and suecceding payments on the same day 
of each succeeding month until such time as his 
residuary estate should be turned over to the testa- 
mentary trustee. His will further provided: 
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Eighth. I give, devise and bequeath al) of 
the rest, residue and remainder of my estate, 
real, personal or mixed, wheresoever situated 
and of every kind or nature, and any property 
over which I shall possess any power of ap- 
pomtment, to Bishop Trust Company, Linnited, 
an Hawaiian corpotation, in trust for the uses 
and purposes and with the powers as herem- 


after stated, * * * 


The trustee was directed to ‘pay and deliver from 
the accumulations and net income of my said trust 
estate’’ $1,000 per month to his widow, beginning 
one month from the date of the last monthly pay- 
ment made to the widow by the executor and con- 
tinnine until such time as his eldest grandchild 
should attain the age of 21 vears, after which the 
widow was to receive one-tenth of the annual net 
income of the trust. The trustee was also directed 
to ‘‘pav and deliver from the accumulations and net 
income of my said trust estate’? $250 per month to 
each grandchild. After a grandchild attained the 
age of 21 vears he or she was to receive one-tenth 
of the annual net income of the trust estate. Sur- 
plus income of the trust estate was to be accumn- 
lated and invested. When the youngest grandeluld 
attained the age of 30 years the trust was to deter- 
mine and one-fifth of the trust estate was to be paid 
over to the widow, if living, and one-fifth to each 
evandchild per stirpes. 
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On January 12, 1936, the executor filed a petition 
in the Circuit Court of the First Judicial Circuit, 
Territory of Hawai, sitting in probate, request- 
ing an approval of its first and final account of the 
administration of the estate and that ‘‘an order be 
made to deliver over such property as remains to 


the persons thereto entitled, and [19] that petitioner 


he relieved from all further responsibilities as exe- 
cutor under the will and of the estate of John A. 
McCandless.’”’ 

On January 21, 1936, the court, sitting in probate, 
entered an order reading in part as follows: 

It Is Further Ordered, Adjudged and De- 
creed that Bishop Trust Company, Limited, 
shall forthwith upon the signing of this Order, 
convey, transfer and deliver to Bishop Trust 
Company, Limited, as Trustee under the Will 
and of the Estate of John A. McCandless, De- 
ceased, the assets remaining in its hands as 
Executor aforesaid; and that upon the filing 
herein of due and proper vouchers showing the 
receipt by Bishop Trust Company, Limited, as 
Trustee under the Will and of the Estate of 
John A. McCandless, Deceased, of the assets re- 
maining in the hands of Bishop Trust Company, 
Limited, as such Executor, Bishop ‘Trust Com- 
pany, Limited, be discharged from its trust as 
Executor of the Will of John A. McCandless, 
Deceased, in all particulars, except that Bishop 
Trust Company, Limited, shall remain as such 
Executor for such time as may be necessary to 
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secure a substitution of itself, as Trustee as 
aforesaid, as Party-Petitioner in the two ap- 
peals before the United States Board of Tax 
Appeals against the Commissioner of Internal 
Revenue now pending, so that said appeals may 
be properly presented and settled; and when 
such substitution has been effectuated, then and 
upon the filing herein of a verified statement 
by such Executor showing the same, Bishop 
Trust Company, Limited shall be discharged 
as such Executor in such particulars without 
any further order being entered by the Court. 


Pursuant to sueh order the petitioner as execu- 
tor, on Jannary 22, 1936, transferred and delivered 
to itself as trustee the residue of the decedent’s es- 
tate and was discharged as executor of the estate, 
subject to the performance of speeifie acts, which 
have since been performed. 

The petitioner kept its accounts and made its in- 
eome tax returns, on both Form 1040 and 1041, on the 
cash receipts and disbursements basis and on the 
basis of a fiseal year beginning February 1 and 
ending January 31. The returns were filed with 
the collector at Honolulu. 

The gross receipts of the estate for the taxable 
vear ended January 31, 1936, consisted of $73,111.25 
from the sales of shares of stoek and $80,359.29 
dividends received from domestic corporations. The 
respondent determined that the gross income of the 
estate for income tax purposes consisted solely of 
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dividends from domestic corporations in the amount 
of $80,359.29, from which he permitted the deduc- 
tion therefrom of a capital net loss of $2,000, sus- 
tained on the sales of shares of stock, and other 
items of expense aggregating $4,825.10, and arrived 
at a net income of $73,534.19. 

Included in the residnary estate of the decedent 
which the petitioner as executor transferred to it- 
self as trustee on January 22, 1936, pursuant to the 
order of the court made January 21, 1936, was $20,- 
458 cash which had been received by the executor 
as Income during the taxable year ended January 
31, 1938. This amount was [20] claimed as a de- 
duction m the return which the petitioner, as execu- 
tor, filed on behalf of the estate for the fiscal vear 
ended January 31, 1936. 

In the determination of the deficiency herein the | 
respondent disallowed the deduetion of the said 
amount of $20,504.58 on the ground that it did not 
constitute an allowable deduction under the previ- 
sions of section 162 (c) of the Revenue Act of 1934. 

The Bishop Trust Co., Ltd., as testamentary trus- 
tee, in the return filed on behalf of the trust for 
the taxable year begun February 1, 1935, and ended 
January 31, 1936, included in the gross income of, 
the trust estate $19,639.72 of the said amount of; 
$20,504.58 and duly paid income tax thereon. | 

The petitioner paid to Cameron and Johnstone, 
certified public accountants, during the taxable year 
ended January 31, 1936, $2,925 professional fees and 


$1,859.35 traveling expenses. These payments cove 


i 
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ered the cost of a trip to California for the investi- 
gation for Federal income tax purposes of claims 
for additional income taxes made upon the peti- 
tioner for the fiscal years ended January 31, 1952, 
imi, el, 1933, and January 31, 1934; Tor conier- 
ences in Washineton with respect to claims for ad- 
ditional taxes; for filing protests and claims for re- 
fund: and for the preparation of the meome tax 
return of the estate for the fiscal vear ended Janu- 
ery ol, J935. 
—Our first question is whether the amount of $20,- 
904.58 representing the accumulated income of the 
decedent's estate during the ‘period of administra- 
tion, which the executor in final” settlement of the 
estate paid over to itself as residuary trustee, is de- 
duetible from the gross income of the estate. 

Section 162 (c) of the Revenue Act of 1934 pro- 
vides that: 

(c) In the ease of income received by estates 
of deceased persons during the period of admin- 
istration or settlement of the estate, and in the 
ease of income which, in the discretion of the 
fiduciary, may be either distimbuted to the bene- 
ficiary or accumulated, there shall be allowed as 
an additional deduction in computing the net 
income of the estate or trust the amount of the 
income of the estate or trust for its taxable 
vear, which is properly paid or credited during 
such vear to any legatee, heir, or beneficiary, 
but the amount. so allowed as a deduction shall 
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be included in computing the net income of the 
legatee, heir, or beneficiary. 


This issue is controlled by the Board’s decision 
in Estate of Ida A. White, 41 B. T. A. 525, where 
we held on facts not distinguishable from those in 
the instant case that the income of an estate in 
process of administration which was paid over to 
the residuary trustees and reported as income by 
the trustees in their fiduciary return for that year 
was deductible by the estate as income paid to a 
‘‘legatee’’? [21] within the meaning of section 162 
(c) above. In that case we distinguished Weigel v. 
Commissioner (C. C. A. 7th Cir.), 96 Fed. (2d) 
387, on the ground that the income there in dispute 
was a gain from the sale of corpus of the estate and 
not from income. Im its opinion the Board said: 

The respondent cites Weigel v. Commissioner, 
96 Fed. (2d) 387, affirming 34 B. T. A. 237% 
The facts in that case are readily distinguish- 
able from those in the case at bar. There the 
question involved was the gain realized from the 
sale of corpus. By the terms of the will all es- 
tate income became part of the corpus of the 
trust estate. That situation does not exist here. 
We find that the income in question preserved 
its identity from its receipt by the petitioners to 
its payment to the legatee. It was paid as in- 


come. ~~ == 


Here, as in the White case, the amount in dispute 
was income of the estate, rather than an accretion 
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to corpus, and it was paid over to the residuary 
trustee as income. 

See also Lynchburg Trust & Savings Bank y. 
Commissioner, 68 Fed. (2d) 356; certiorari denied, 
292 U.S. 640; George G. Allen et al., Trustees, 40 
eee Sol; and Angiet B. Duke, 38 8. Jd’. A. 
1264. 

We hold upon authority of the Estate of Ida A. 
White, supra, that the amount of $20,504.58 is de-/ 
ductible from the gross income of the estate. : 

The remaining issue is whether the amounts of 
$2,925 and $1,859.35, representing, respectively, ac- 
countant’s fees and expenses paid by the executor 
in connection with the settlement of income tax 
claims of the Government against the estate for 
years prior to the taxable vear before us are legal 
deductions from gross income. 

Section 162 of the Revenue Acts of 1934 and 1936 
provides that the income of an estate in process of 
administration or settlement shall be computed in 
the same manner as the income of an individual, 
with certain exceptions not material to the present 
issue. Section 23 of the same taxing acts provides 
for the deduction from the gross income of an indi- 
vidual of ‘‘All the ordinary and necessary expenses 
paid or incurred during the taxable vear in carrying 
on any trade or business.’’ (Subdivision (a)). 

The immediate question before us then is whether 
the petitioner was engaged “in carrying on any 
trade or business”? within the meaning of the statute 
during the fiscal vear ended January 31, 1936. It 
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can not be doubted that in some cases an estate in 
process of administration or settlement is carrying 
on a trade or business within the meaning of the 
Statute. See Pyne v. United States, Ct. Cls. 
—— (Oct. 7, 1940). In that case the court held 
that upon the evidence the estate was engaged in 
earrying on a trade or business [22] within the 
meaning of the statute. The evidence showed that 
the executor was under the necessity of employing 


several persons to assist 1n the administration of the 
estate. 

The record in this proceeding does not, in our 
opinion, show the carrving on of a trade or business 
by the petitioner during the taxable vear. Duiing 
such year it sold certain shares of stock belonging 
to the estate at a loss. Tts_gross income consisted 
entirely from the receipt_of dividends upon shares 
of stock of domestic corporations. It paid a firm 
of accountants fees and traveling expenses in con- 
nection with the adjustment of the income taxes of 
the estate for prior vears. If John A. McCandless 
had been living during the taxable year before us 
and had received the dividends upon his shares of 
stock, and made the pavments here in question, we 
do not think it could be held that he was carrying 
on a trade or business within the meaning of the 
statute and he would not have been entitled to de- 
duet such payments. See Deputy v. duPont, 308 
U_S. 488. 

The facts before us are substantially the same as 
those which obtained in Estate of C. R. Hubbard, 
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41%. 1. A. 628. In that case we held that the es- 
tate was not engaged in carrying on a trade or 
business within the meaning of the taxing statute. 
Mhe action of the respondent in disallowing the. 
deduction from the gross income of the payments 
fe in question is approved. 


Decision will be entered under Rule 50. [23] 


United States Board of Tax Appeals 
Washington 


Docket No. 97943 


ESTATE OF JOHN A. MceCANDLESS, DE- 
CEASED, BISHOP TRUST COMPANY, LIM- 
ITED, EXECUTOR, 

Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


Pursuant to the opinion of the Board promul- 
gated on November 27, 1940, the respondent herein 
on December 20, 1940 having filed a recomputation 
of tax and the petitioner on January 25, 1941 hay- 
ing filed an acquiescence to such recomputation, 
now, therefore, it is 
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ORDERED and DECIDED: That there is a 
deficiency in income tax in the amount of $8,308.88 
for the fiscal year ended January 31, 1936. 

(Signed) CHARLES P. SMITH 
Member 
Enter: 
Entered Jan. 28, 1941. [24] 


In the United States Cireuit Court of Appeals 
for the Ninth Circuit 
B.T.A. Docket No. 97943 


GUY T. HELVERING, Commissioner of Internal 
Revenue, 
Petitioner on Review, 


Vv. 


BISHOP TRUST COMPANY, LIMITED, EX- 
ECUTOR OF THE ESTATE OF JOHN A. 
McCANDLESS, DECEASED, 
Respondent. on Review. 


PETITION FOR REVIEW AND STATEMENT 
OF POINTS 


To the Honorable Judges of the United States Cir- 
cuit Court of Appeals for the Ninth Circuit: 


Now Comes Guy T. Helvering, Commissioner of 
Internal Revenue, by his attomeys, Samuel O. 
Clark, Jr., Assistant Attorney General, J. P. Wen- 
chel, Chief Counsel, Bureau of Internal Revenue, 
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and Charles E. Lowery, Special Attorney, Bureau 
of Internal Revenue, and respeetfully shows: 


I. 
Jurisdiction 

That he is duly appointed, qualified and acting 
Commissioner of Internal Revenue of the United 
States, holding his office by virtue of the laws of 
the United States; that the respondent on review, 
Bishop Trust Company, Limited, Executor of the 
Estate of John A. McCandless, Deceased (herein- 
after sometimes referred to as the taxpayer), is a 
corporation organized and existing under the laws 
of the Territory of Hawaii, having its principal 
office and place of business in Honolulu, Hawaii, 
and was during the taxable year ended January 
31, 1936, the taxable period here involved, the duly 
appointed and [25] acting Executor under the will 
and of the Estate of John A. McCandless, deceased, 
a citizen of the United States and a resident of the 
City of Honolulu, Territory of Hawaii, who died 
in Honolulu, Hawaii, on January 30, 1930. By order 
of the Circuit Court of the First Judicial Circuit, 
Territory of Hawaii, at Chambers in Probate, dated 
January 21, 1936, the said Bishop Trust Company, 
Limited, transferred and delivered to itself on Janu- 
ary 22, 1936, as Trustee under the will and of the 
Estate of John A. McCandless, deceased, the residu- 
ary estate of the deceased and has been since said 
distribution and now is the duly appointed, quali- 
fied, and acting Trustee under the will and of the 
Estate of John .A. MeCandless, deceased. The tax- 
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payer did not inform the Commissioner of its dis- 
charge as Executor of the Estate of the deceased 
in the manner provided in Section 312 of the 
Revenue Act of 1934. 

The taxpayer filed its Federal income tax return 
for the fiscal year ended January 31, 1936, with 
the Collector of Internal Revenue for the District 
of Hawaii, whose office is located in the City of 
Honolulu, Hawaii, and within the judicial cireuit 
of the United States Circuit Court of Appeals for 
the Ninth Cireuit. 

The Commissioner files this petition pursuant to 
the provisions of Sections L141 and 1142 of the 
Internal Revenue Code. 


II. 
Prior Proceedings 

On February 9, 1939, the Commissioner deter- 
mined a deficiency in Federal income tax lability 
against the taxpayer for the fiscal year ended Janu- 
ary 31, 1936, in the amount of $15,408.33 and sent 
to the taxpayer, by registered mail, a notice of said 
deficiency in accordance with the provisions [26] of 
existing internal revenue laws. Thereafter and on 
April 11, 1939, the taxpayer filed an appeal from 
said determination of the Commissioner with the 
United States Board of Tax Appeals. 

The appeal was duly tried to the United States 
Board of Tax Appeals and under date of November 
27, 1940, the Board promulgated its findings of fact 
and opinion, pursuant to which opinion decision 
was entered by the Board on January 28, 1941, 
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wherein and whereby it was ordered and decided 
that there is a deficiency mm income tax in the amount 
of $8,308.88 for the fiseal year ended January 31, 
1936. 
sill 
Nature of Controversy 

The decedent, John A. MeCandless, died testate 
on January 380, 1930, leaving a large estate and nam- 
ing the Bishop Trust Company, Limited, as his 
executor and also as the testamentary trustee of his 
residuary estate. In his will the decedent, after 
making provision for certain monthly payments by 
the executor to his widow and his four grandehildren 
until such time as his residuary estate should be 
turned over to the designated testamentary trustee, 
gave and bequeathed certain specific amounts to 
other designated parties, devised and bequeathed 
certain properties to his widow, and made the fur- 
ther provision that: 

‘I give, devise and bequeath all of the rest, 
residue and remainder of my estate, real, per- 
sonal or mixed, wheresoever situated and of 
every kind or nature, and any property over 
which I shall possess any power of appoint- 
ment, to Bishop Trust Company, Limited, an 
Hawaiian corporation, in trust for the uses 
and purposes and with the powers as herein- 
Fiierestated, * * *’? [27] 


The trustee was directed to continue the monthly 
payments to the widow until the eldest grandchild 
should attain the age of 21 years, after which the 
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widow was to receive one-tenth of the annual net 
income of the trust estate, and to continue the 
monthly payments to each grandchild until he or 
she attained the age of 21 years when he or she was 
to reecive one-tenth of the annual net income of 
the trust estate. The surplus income of the trust 
estate was to be accumulated and invested and when 
the youngest grandchild should attain the age of 30 
years the trust was to determine and a one-fifth 
portion of the estate was to be paid over to the 
widow, if living, and one-fifth to each grandchild 
per stirpes. 

Pursuant to the order of court, as aforesaid, the 
taxpayer executor, on January 22, 1936, transferred 
and delivered to itself as trustee the residue of 
decedent’s estate. For the fiscal year beginning Feb- 
ruary 1, 1935, the estate had gross receipts of $73,- 
111.25 from sales of shares of stock and $80,359.29 
in dividends received from domestic corporations. 
‘he Commissioner determined that the gross in- 
come of the estate for income tax purposes consisted 
solely of dividends from domestic corporations in 
the amount of $80,359.29, from which he permitted 
the deduction therefrom of a capital net loss of 
#2,000, sustained on the sales of shares of stock, and 
other items of expense aggregating $4,825.10, and 
arrived at a net income of $73,534.19. Among the 
assets of the residuary estate which were transferred 
to the trustee on January 22, 1936, was $20,504.53 
cash which had been received by the executor as 
income during the taxable year ended January 31, 
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1936, and which was claimed as a deduetion from 
gross income in the return filed on behalf of the 
estate for the fiseal year ended January 31, 1936. 
The Commissioner disallowed the claimed deduction 
on the ground that the amount so [28] transferred 
did not constitute an allowable deduction under the 
provisions of Section 162(¢) of the Revenue Act 
of 1934. 
MEY 
STATEMENT OF POINTS 

Following is a concise statement of the points 
upon which the Commissioner intends to rely on 
the review herein petitioned, to-wit: 

The United States Board of Tax Appeals erred: 

1. In ordering and deciding that there is a de- 
ficiency in income tax for the fiscal year ended 
January 31, 1936, in the amount of only $8,308.88. 

2. In failing to order and decide that there is a 
deficiency in income tax for the fiscal year ended 
January 31, 1936, in the amount of, to-wit, $15,- 
408.33 as determined by the Commissioner. 

3. In holding and deciding that $20,504.58 rep- 
resenting income received by the estate during the 
taxable year ‘‘that was properly paid during such 
year to Bishop Trust Company, Limited, Trustee 
and sole residuary legatee under the will and of 
the Estate of John A. McCandless, deceased’? was 
a legal deduction from gross income under Section 
162(e) of the Revenue Act of 1934. 

4. In failing to hold and decide that $20,504.58 
representing income received by the estate during 
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the taxable year ‘“‘that was properly paid during 
such year to Bishop Trust Company, Limited, Trus- 
tee and sole residuary legatee under the will and 
of the Estate of John A. McCandless, deceased”’ 
was not a legal deduction from gross income under 
Section 162(c) of the Revenue Act of 1934. 

5. In holding and deciding that $20,504.58 rep- 
resenting income [29] received by the estate during 
the taxable year ‘‘that was properly paid during 
such year to Bishop Trust Company, Limited, 
Trustee and sole residuary legatee under the will 
and of the Estate of John A. McCandless, deceased’’ 
was paid to the residuary trustee as mcome. 

G. In failing to hold and decide that $20,504.58 
representing income received by the estate during 
the taxable year ‘‘that was properly paid during 
such year to Bishop Trust Company, Limited, Trus- 
tee and sole residuary legatee under the will and 
of the Estate of John A. McCandless, deceased’’ 
was not paid over to the residuary trustee as in- 
come but rather that the amount so transferred was 
paid over as part of the res of the residuary trust 
established by the will of John A. MeCandless, 
deceased. 

7. In that its opinion and decision are not sup- 
ported by but are contrary to its findings of fact. 

8. In that its opinion and decision are not sup- 
ported by the evidence and are contrary to law. 

Wherefore, the Commissioner petitions that the 


decision of the United States Board of Tax Ap- 
peals be reviewed by the United States Cireuit 
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Court of Appeals for the Ninth Cireuit, that a 
transcript of the record be prepared in accordance 
with law and with the miles of said Court and 
transmitted to the Clerk of said Court for filing, 
and that appropriate action be taken to the end 
that the errors complained of may be reviewed and 
corrected by said Court. 


SAMUEL O. CLARK, JR.,, 
Assistant Attorney General. 
(Signed) J. P. WENCHEL 
RLW 
Chief Counsel, 
Bureau of Internal Revenue. 


Of Counsel: 

CHARLES EE. LOWERY, 
Special Attorney, 
Bureau of Internal Revenue. 


fimdorsed|: U. S. B. 'T. A. Filed Apr. 19, 141. 
[30] 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


[litle of Cause. ] 


NOTICH OF FILING PETITION FOR RE- 
VIEW AND STATEMENT OF POINTS 
HL On 

Urban E. Wild., Esq., 

Milton Cades, Esq., 

400 Bishop Trust Building, 

Honolulu, Territory of Hawaii. 

You are hereby notified that the Commissioner of 
Internal Revenue did, on the 19th day of April, 
1941, file with the Clerk of the United States board 
of ‘Tax Appeals, at Washington, D. C., a petition 
for review by the United States Circuit Court of 
Appeals for the Ninth Circuit of the decision of 
the Board heretofore rendered in the above-entitled 
case and a statement of points. A copy of the peti- 
tion for review and the statement of points as filed 
is hereto attached and served upon you. 


Dated this 19th day of April, 1941. 


(Signed) J. P. WENCHEL 
RLW 
Chief Counsel, 
Bureau of Internal Revenue. 


Personal service of the above and foregoing no- 
tice, together with a copy of the petition for review 
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and the statement of points mentioned therein, is 
hereby acknowledged this 26 day of Apyil, 1941. 
URBAN E. WILD 
MILTON CADES 
Counsel for Respondent on 
Review. 


[Endorsed]: U. S. B. 'T. A. Kiled May 18, 1941. 
[31] 


In the United States Cireuit Court of Appeals 
for the Ninth Cireuit 
[‘Vitle of Cause.] 
NOTICE OF FILING PETITION FOR RE- 
VIEW AND STATEMENT OF POINTS 
To: 

Bishop Trust Company, Limited, 

Corner of King and Bishop Streets, 

THlonolulu, Territory of Hawaii. 

You are hereby notified that the Commissioner of 
Internal Revenue did, on the 19th day of April, 
1941, file with the Clerk of the United States Board 
of Tax Appeals, at Washington, D. C., a petition 
for review by the United States Circuit Court of 
Appeals for the Ninth Cirvenit of the decision of 
the Board heretofore rendered in the above-entitled 
ease and a statement of points. A copy of the peti- 
tion for review and the statement of points as filed 
is hereto attached and served upon you. 
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Dated this 19th day of Apvil, 1941. 
(Signed) J. P. WENCHEL 
RLW 
Chief Counsel, 
Bureau of Internal Revenue. 


Personal service of the above and foregoing no- 
tice, together with a copy of the petition for review 
and the statement of points mentioned therein, is 
hereby acknowledged this 26 day of April, 1941. 

BISHOP TRUST COMPANY, 
LIMITED, EXECUTOR OF 
THE ESTATE OF JOHN A. 
McCANDLESS, DECEASED, 

W. W. WHITE 
Vice Pres. 

Respondent on Review. 


[indorsed]: U. 8S. B. T. A. Filed May 13°a ae 
[32] 


In the United States Cireuit Court of Appeals 
for the Ninth Circuit 


[Title of Cause. ] 
STATEMENT OF EVIDENCE 
‘his proceeding came on for hearing on May 2, 
1940, before the Honorable Charles P. Smith, Mem- 
ber of the United States Board of Tax Appeals, at 
Honolulu, Hawaii. The taxpayer was represented 
by Urban kK. Wild, Esq., Milton Cades, Esq., and 
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i. R. Cameron, C. P. A., Honolulu, T. H., and the 
Commissioner by 'T. M. Mather, Esq. 

After counsel had made their respective state- 
ments of the case, the followmg evidence was pre- 
sented to the Board: 

There were offered and received in evidence as 
petitioner’s (taxpayer's) exlnbits the following 
documents : 

Exhibit 1—Federal meome tax return, Form 
1040, of the Estate of John A. McCandless, de- 
ceased, for the fiscal year ended January 31, 
1936. 

Hixhibit 2—Federal fiduciary return, orm 
1041, of the Estate of John A. McCandless, de- 
ceased, for the fiscal year ended January 31, 
nIS0. 

Exhibit 3—Iederal income tax return, om 
1040, of John A. McCandless trust for the fiscal 
year ended January 31, 19386. 

Iexhibit 4-Federal fiduciary return, Form 
1041, of John A. McCandless trust for the fiscal 
year ended January 31, 1936. [383] 

iexhibit 5—Copy of will of John A. MeCand- 
less, deceased. 

Exhibit 6—Copy of order approving account, 
determining trust and distributing estate of 
John A. McCandless, deceased. 

Exhibit 7—Final receipt certified to by clerk 
of the court showing receipt by Bishop Trust 
Co., Ltd., of assets of estate of John A. Me- 
Candless, deceased. 
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MR. ERNEST ROY CAMERON, 


called as a witness by and on behalf of the peti- 
tioner (taxpayer) having been first duly sworn, was 
examined and testified in respect of certain items 
of traveling expense and professional fees not here 
involved in this review. Such testimony, therefore, 
is not herein narrated. 


MR. ERNEST ROY CAMERON, 


having been previously sworn, was examined and 
testified as follows as a witness for the Commis- 
sioner : 


By My. Mather: 

Q. Myr. Cameron, I previously showed you a 
document which I believe you admitted was pre- 
pared by you or under your direction ? 

A. It was prepared by me. 

Q. Does that document contain receipts and dis- 
bursements of this Petitioner for the taxable year 
here in question as shown by their books of account? 

A. It does in summarized form. 

«). And the figures thereon were taken from the 
books? A. They were. 

Mr. Mather: If your Honor please, at this time 
I will offer in evidence document just testified to 
by counsel for the purpose of showing receipts and 
disbursements as shown on the books of this peti- 
tioner for the taxable year in question. 

My. Wild: What is the purpose of the exhibit, 
what is the purpose ? 
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(‘Testimony of Ernest Roy Cameron.) 

Mr. Mather: For the purpose of showing the 
receipts and disbursements as shown by the books 
of this taxpayer for the taxable year involved in 
this proceeding before the Board. [34] 

Mr. Wild: ‘hat is not an issue, Your Honor. If 
you want me to admit that the Burean of Internal 
Revenue after careful study of the matter, admitted 
that the $20,534 and odd cents was income of the 
estate during that period of time, I, on informa- 
tion, am now prepared to make that admission. 
That admission is made on the basis of figures simi- 
lar to these and I am perfectly willmg to admit 
that, Your Honor, but these figures have no bearing 
on any issue. I do not see what basis they are of- 
fered on. There is no claim that there was any 
omitted income in the return. There is no claim that 
they, together with the 90-day letter, do not state 
the trne picture. Nothing of that sort, Your Honor. 
In consequence, I can see no reason at this time, for 
introducing this exhibit in evidence. I might say I 
merely glanced at it, I have not digested it. 

Mr. Mather: One of the reasons involved im this 
proceeding is whether this Petitioner is entitled to 
deduction of $20,000 some odd from its return 
during the period of administration that is involved 
in this proceeding, that is one of the issues. Now the 
Comnnissioner disallowed as a deduction that $20,000. 

I stated one reason in my opening statement why 
it was disallowed. The question for decision by this 
Board is whether or not this Petitioner is entitled 
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(‘Testimony of Ernest Roy Cameron.) 

to deduction. I certainly have a right to present evi- 
dence with respect to the deductibility of that item 
for this taxable year. 

Mr. Wild: May it please the Court, it looks to 
me as if counsel is trying to get something into 
the record, on which he can argue, though that is 
not the fact, that this $20,000 was not income. That 
is already admitted in the evidence. It is an admis- 
sion. [35] 

If no part of this exhibit is for that purpose of 
arguing, anything to show in regard to whether or 
not the $20,000 is income, that is one set of affairs; 
if it is for a different purpose, then I think you 
ought to state it frankly to the Court. 

Mr. Mather: JI am stating it very fully. It is 
offered for the purpose of showing whether or not 
this Petitioner is entitled to a deduction of the 
$20,000 item from income for the taxable year, that 
is in this proceeding before the Board. 

Mr. Wild: And it is offered, is it, together with 
the admission that the amount shown is income? 

Mi. Mather: No, six, it is not. 

Mv. Wild: Then we renew our objection, Your 
lionor. 

The Member: The objection is overruled. 

Mx. Wild: ‘To which we may have our exception ? 

The Member: Exception noted. It may be re- 
ceived in evidence as Respondent’s Exhibit A. 

(The said document, statement of receipts 
and disbursements and expenditures, estate of 
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(‘Vestimony of Ernest Roy Cameron.) 
John A. McCandless, deceased, February 1, 
1935 to January 31, 1936, so offered and re- 
ceived in evidence, was marked Respondent’s 
Ioxnbit A and made a part of this record.) 


Cross Examination 
By Mr. Wild: 

Q. Mr. Cameron, showing you this exhibit, Re- 
spondent’s Exhibit A, does that show anything con- 
cerning the connection of the $20,534 and odd cents 
of cash that was on hand on January 22, 19367 
It does (examining paper). 

What does it show that sum was? 

The nature of the sum? 

Yes. [86] 

It shows that it was income received by the 
estate in administration during the fiscal year 
ended January 21, 1936. 

Mr. Mather: Well, now, if Your Honor please, 
J will ask that that answer be stricken as not re- 
sponsive to the question, because | did not have an 
opportunity to object to any such answer as that. 
The question was ‘‘Does this exhibit show” 

The Member: Read the question, Mr. Reporter. 

(Whereupon, the Reporter read the question as 
recorded. ) 

Mr. Mather: Now that answer ealls for an it 
does or it doesn’t answer, and it does not call for 
a conelusion as to what the character is. 

Mr. Wild: May it please the Court, as I under- 
stand the rule of evidence, the only party who can 
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(Testunony of Ernest Roy Cameron.) 

make a motion to strike an answer which is not 
responsive, 1s the party propounding the question. 
I do not think counsel’s ground there would be well 
taken. 

The Member: The motion to strike the answer 
is granted, and read the question again. Let the 
witness again answer the question. 

(Whereupon, the Reporter read the question as 
above recorded.) 

The Member: First, let me ask what was the 
actual amount of the cash that was on hand on the 
date stated ? 

The Witness: $20,534.58. 

The Member: Now, can you answer Mr. Wild’s 
question ? 

The Witness: J think the answer was before and 
is how that it does. 


By Mr. Wild: 

Q. What does it show the sum of money to be? 

A. ‘That is the question 1 answered. 

Mr. Mather: ‘The exhibit speaks for itself. 

The Member: That objection is overruled. [37] 

Max. Mather: Exception. 

A. It shows the balance of the income realized 
in the fiscal year ended January 21, 1936 received 
by the Executor of the Estate of John A. MeCand- 
less, deceased. 


By Mr. Wild: 
Q. What is the amount of that balance of in- 
come on hand? A. $20,504.58. 
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(Testimony of Ernest Roy Cameron.) 
Mr. Wild: No further cross-examination. 
Mr. Mather: No further questions. 


The foregoing statement, together with the ex- 
lubits mentioned therein, constitutes all of the evi- 
dence adduced at the hearing before the United 
States Board of Tax Appeals material to the re- 
view taken by the Commissioner. 

J. P. WENCHEIEL 
Chief Counsel, 
Bureau of Internal Revenue. 
Attorney for Petitioner on 
Review. | 
URBAN E. WELD 
MILTON CADES 
Attomeys for Respondent on 
Review. [38] 
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vs. Bishop Trust Co., Ltd. oD 
(Petitioner’s Exhibit No. 4 continued) 
ESTATE OF JOHN A. MeCANDLESS, DECEASED. 
1935-36 
Dividends 
Taxable Exempt 
Honolulu, T. II. 

Miexander & Baldwin, Itd....................$ 2,000.00 
| te 2 0] cr 1,524.00 
Metre Veit Co. Vite ee eesscssccescenessonees 3h.25 
Ene OU il CLR OL 6 3,672.00 
Pope leamitation Co., Litem 1,200.00 
Ilome Insurance Co. of Hawaii, Ltd. 1,800.00 
Inter-Island Steam Navigation Co., 

HI osc sscdentecnncecsernsenietstvcecnseenns 2,380.00 
John A. McCandless & Co., Ltd. 
BRST MOMMY cass cscesscccssnccssscccnseccccnnsnscseennscevsnnnosecunnns $49,111.20* 
Undistributed (Section 351)... 4,058.00 
McCandless Building Co., Ltd... 2,188.80 
memes Co. Lite cccssennceen 7,190.00 
Mememme cr WiLL Co, Vitec ccccccseeenee 7,667.00 
Waialua Agricultural Co., Ltd............... 720.00 

San Franeiseo, Calif. 

Were Gas & Blectrie Co.cc 99.04 


$31,032.09 $53,169.20 
*Paid out of capital; see statement attached. 
[47] 


JOHN A. MeCANDLESS & COMPANY, LIMITED 


Form 1096 L936 
Surplus 
ETUC Sn cscccscnssccnscccecsressoccensntceeeessemnsscssctannnteaesenaneneseene $185,280.70 
1931 net ineome, deficieney letter, 6/21/35, IT: 
2 yo 7 etek WR 010) Beene 292 874.19 
METIS TOC COLVE, ccccccscscsesccsssssscsesssscscasssausssscsouesensocesorsnsenetesassaesne 201,608.70 


679,765.59 


Deduct Dividends paid, 1931............... $129,324.37 
Undistributed ineome re 
[cl ee ee Bel panei 
Federal income tax..................... 20,957.78 481,819.85 
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12/31/3ibdlanee, 197,943.74 
Net loss, 1932, as finally determined 

by Comiiissioner 2... aan 194,248.21 

3,695.55 

Dividends received’ 22. eee 78,700.00 

82,395.53 
Deduct Dividends paid 0. 47,841.00 

Federal income tax... 27,540.38 75,981.38 

12/31/32, bliice eee 7,014.15 
Net loss, 1933, per return (short form 

RAR) 2.:cclvee eee 100,211.17 

93,197 02 
Dividends received 75,613.78 


Refund Federal income tax 5,889.31 79,903.08 


13,693.95 

Deduct dividends paid ....22.2.2. 80,166.00 
12/31/33, deficiency .... 93,859.93 
Net loss, 1934, per return... 2 9,537.31 


Exeess of stock loss over amount de- 
duetible in return $5,294.79—$2,000.00 3,294.79 


106,692.03 

Dividends received ......2. 49,463.57 

57,228.46 

Deduct dividends paid = = 42,669.00 
12/31/34, deficiency, 0. 99,879.46 
Net profit, 1935,>per return 3,476.14 
Dividends received .......2..- eee 63,494.18 
Liquidatine dividend; 1934" 21.00 

32,906.14 

Deduct dividends paid... 49,134.00 
12/31/35, dehcienty 0... $ 82,040.14 


[48] 


vs. Bishop Trust Co., Ltd. oT 
PETITIONER’S EXHIBIT NO. 5 
IKknow All Men by ‘These Presents: 

That 1, John A. MeCandless, whose donneile and 
legal residence is Honolulu, City and County of 
Honolulu, Territory of Hawai, being of sound and 
disposing mind and memory and not in anywise act- 
ine under any undue influence, diess, menace or 
fraud exerted toward me whatsoever, do hereby 
make, publish and declare this my Last Will and 
Testament, hereby revoking all other wills or codi- 
cils by me heretofore made. 

Virst: 1 direct my Executor to pay all of the 
expenses incident to my last illness, funeral and tes- 
tamentary expenses, and all of my just debts. 

Seeond: J direct my Executor to pay to my wife, 
Stella Hymson McCandless, the sum of One Thou- 
sand Dollars ($1,000.00) per month for her support 
and maintenance during the administration of my 
estate, the first of such payments to be made one (1) 
month from the date of my death and succeeding 
payments of like amount to be made on the same 
day of each succeeding month until such time as 
iIny residuary estate has been distributed to my 
Trustee. 

Third: I direct my Executor to pay the sum of 
Two Hundred Fifty Dollars ($250.00) per month 
to each of my grandchildren, James C. McCandless, 
John McCandless Hepburn, Ella Margaret Hepburn 
and Frances Madge Hepburn, for their respective 
support, maintenance and education during the ad- 
ministration of my estate, the first of such payments 
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to be made one (1) month from the date of my 
death, and succeeding payments of like amount to 
be made on the same day of each succeeding month 
until such time as my residuary estate has been 
distributed to my Trustee. During the period of time 
that any of my said grandchildren are minors such 
monthly payments shall be made by payment to the 
[(Send) JOHN A. MeCANDLESS] [49] natural 
guardian of such minor grandchild, and the receipt 
of.such natural guardian shall be a sufficient receipt, 
release and discharge to my said Executor. 

Fourth: I give and bequeath the sum of Ten 
Thousand Dollars ($10,000.00) to each of the fol- 
lowing persons: to my nephew R. Lee Barnes, of 
Ellensburg, Washington; to my miece Mary 
O’Brien Hardigg, whose mother’s home is Parkers- 
burg, West Virginia; to Mary Ann Pettigrew, the 
daughter of Evelyn O’Brien, deceased, of Parkers- 
burg, West Virginia; to my sister Anna Q’Brien, 
of Parkersburg, West Virginia; and to my garden- 
er Victor Jacks, provided, however, as a condition 
to said bequest to Victor Jacks that he is still in my 
employ at the time of my death. 

Fifth: I give and bequeath the sum of Ten Thou- 
sand Dollars ($10,000.00) to each of the following 
persons: to my brother James 8. McCandless; to 
my brother Lincoln Loy McCandless; to my son-in- 
law H. M. Hepburn; to Mis. H. M. Hepburn, wife 
of H. M. Hepburn; to Jessica McCandless, wife of 
my brother Frank McCandless, of Tacoma, Wash- 


A 
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ington; and to Marion Rodolph Ghiradelli, widow 
of my deceased son. 

Sixth: J give and bequeath unto ‘The Imperial 
Council of the Ancient Arabic Order of the Nobles 
of the Mystie Shrine for North America, a Corpora- 
tion owning, operating and condueting the ‘‘Shrin- 
ers’ Hospitals for Crippled Children”’, the sum of 
One Hundred Thousand Dollars ($100,000.00), to 
be invested in such securities as directed by the 
Board of Trustees of the Shriners’ Hospitals, or 
their successors in office, the income of which shall 
be used for the operation and maintenance of the 
‘Shriners’ Hospitals for Crippled Children’’, 

Seventh: I give, devise and bequeath to my wife, 
SteHa Hymson McCandless in fee simple our home, 
being the house and lot on Thurston Avenue, Hono- 
lulu, and described in Owner’s Transfer Certificate 
of Title No. 388 issued to me, John A. McCandless, 
together with all household furniture, stores, fur- 
nishings, fixtures, [(Sgnd) JOHN A. MeCAND- 
LISS] [50] plate, china, linen, paintings, books, 
statuary, works of art and other articles of house- 
hold or domestic use or ornament situate thereon or 
therein. 

Eighth: I give, devise and bequeath all of the 
rest, residue and remainder of my estate, real, 
personal or mixed, wheresoever situated and of 
every kind or nature, and any property over which 
I shall possess any power of appointment, to Bishop. 
‘Trust Company, Limited, an Hawaiian corporation, 
in trust for the uses and purposes and with the 
powers as hereinafter stated, that 1s to say: 
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(a) My said Trustee shall receive, hold, manage 
and control my said trust estate, collect the income 
therefrom and pay all charges incident to trust es- 
tates and properly payable by my said trust estate 
therefrom, and I authorize my Trustee to retain, 
either permanently or temporarily or for such 
period as to it may seem expedient, any investment 
made or property held by me, of whatever nature, 
and I direct that my said Trustee and Advisors to 
my Trustee hereinafter mentioned shall not be held 
liable for any loss resulting to my trust estate by 
reason of my Trustee retaining any such investment 
or property, or by reason of my trustee making or 
keeping any investment authorized to be made in 
this my Will, or for any error of judgment in this 
respect. 

(b) I authorize and empower my Trustee to sell 
at public or private sale, partition, exchange or 
otherwise dispose of the whole or any part of the 
real estate which may be from time to time a part 
of my trust estate, with power to accept any pur- 
chase money mortgage or mortgages for any part 
of the purchase or exchange price; also to lease or 
let for any term of months or years, alter, repair 
or improve or develop the same or any part of the 
same, or otherwise provide for the use or employ- 
ment of the same as to it may seem for the best 
interests of my said trust estate, any [(Sgnd) 
JOHN A. McCANDLESS] [51] such lease to be 
valid for the full term thereof notwithstanding that 
the trust herein created may sooner termimate, and 
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all this upon such terms, agreements, contracts or 
conditions and for such consideration as to my T'rus- 
tee and the two Advisors hereinefter mentioned 
shall seem fit and proper, and all of these powers 
shall be exercised by my Trustee without the neces- 
sity of ny ‘Trustee receiving the approval or order 
of any court or courts authorizing the same; but 
these powers shall only be exercised by my Trustee 
when the transaction contemplated has been agreed 
to in writing or by cable by my Trustee and by the 
two Advisors to my ‘Trustee mentioned in para- 
graph ‘*Ninth’’ herein. 

(ec) I authorize and empower my Trustee to 
sell, lease, transfer or exchange any mixed property 
or personal property, (except capital stock of John 
A. McCandless & Company, Linuted,) which from 
time to time may be a part of my said trust estate, 
and to invest the proceeds of any property, real, 
personal or mixed, and also any unapplied ineome 
of my said trust estate, and to remvest the same, 
and in investing and reivesting any proceeds, 
money or unapplied income of my said trust estate, 
my said ‘Trustee shall invest the same (except for 
the mortgage o1 mortgages provided in (b) above 
as receivable as part of the sale price of real estate, 
but the proceeds of any such mortgage shall be 
invested as provided in this sub-paragraph (¢) mm 
common stocks of corporations and/or m United 
States Government bonds and/or im. official bonds 
of the Territory of Hawan, but I direct that my 
Trustee shall not acquire by purchase additional 
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sugar stocks as I feel that my trust estate will com- 
mence with sufficient ownership of that class of 
investments; my Trustee shall also have power to 
sell and dispose [(Sgnd) JOHN A. McCAND- 
LESS] [52] of any stocks of corporations, bonds 
or other personal or mixed property which may be 
a part of my said trust estate from time to time, 
but in investing or in reinvesting the proceeds there- 
of my Trustee shall purchase securities of the classes 
hereinbefore mentioned in this sub-paragraph (¢) 
for purchase; and all this upon such terms, agree- 
ments, contracts o1 conditions and for such con- 
sideration as to my Trustee and the two Advisors 
herein mentioned shall seem fit and proper, and all 
of the powers given my Trustee in this sub-para- 
graph (c) shall be exercised by my Trustee without 
the necessity of my 'l'rustee receiving the approval 
or order of any court or courts authorizing the 
same. My said Trustee shall have the right and 
power to vote either directly or by proxy the stock 
of any corporation that may be a part of my said 
trust estate from time to time at all meetings of 
stockholders as it may deem best, but my said 
Trustee shall not buy, sell, lease or exchange any 
personal property or mixed property belonging to 
my trust estate unless the transaction contemplated 
had been agreed to in writing or by cable by my 
Trustee and by the two Advisors to my ‘l'rustee 
mentioned in paragraph ‘‘Ninth’’ herein. 

(d) J direct that all stock dividends upon any 
stock owned by my said trust estate shall be con- 
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sidered and treated as capital and not as income of 
my said trust estate, and aside from the foregoing 
exception 1 give to my ‘Trustee full power and 
authority to determine in doubtful cases what prop- 
erty or moneys received by it as my ‘Trustee is 
capital and what is income, and all beneficiaries 
shall be bound by the decision and determination of 
my ‘Trustee in regard to such allocation between 
capital and income. [(Sgnd) JOHN A. MeCAND- 
LESS] [53] 

(e) My said Trustee shall pay and deliver from 
the accumulations and net income of my said trust 
estate, the sum of One ‘Chousand Dollars ($1,000.00) 
per month to my wife, Stella Hymson McCandless, 
the first of such payments to be made one month 
after the last monthly payment of One ‘Thousand 
Dollars ($1,000.00) is made by my Executor to my 
said wife in accordance with the provisions of para- 
graph ‘‘Second’’ herein, and succeeding payments 
of like amount to be made to my said wife on the 
saine day of the month of each succeeding month, 
until my eldest grandchild, John McCandless Hep- 
burn, shall attain the age of twenty-one (21) years, 
or if he shall die before attaining such age, then 
until the tune he would have attained the age of 
twenty-one (21) years if living, and at such time 
the payment of One Thousand Dollars ($1,000.00) 
per month to my said wife hereinbefore provided 
shall cease and determine, and from and after such 
time 1 direct my trustee to pay to my said wite 
Stella Hymson MeCandless one tenth (1/10) of the 
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annual net income thereafter received in my said 
trust estate, in quarterly payments or oftener, from 
tine to time, as tn the sole discretion of my trustee 
shall seem best. 

(f) Ay said Trustee shall pay and deliver from 
the accumulations and net income of my said trust 
estate, the sum of Two Hundred Fifty Dollars 
($250.00) per month to each of my said four (4) 
grandchildren, James C. McCandless, John Me- 
Candless Hepburn, Ella Margaret Hepburn and 
Francis Madge Hepburn, the first of such payments 
to be made one (1) month after the last monthly 
payinent of ''wo Hinmdred Fifty Dollars ($250.00) 
is made by my Executor to my said grandchildren 
in accordance with the provisions of paragraph 
‘Third’? herein and succeeding payments of lke 
amount to be made on the same day of each succeed- 
ing month, and such payments shall continue 
[(Send) JOHN A. McCANDLESS] [54] to each 
such named grandchild until such grandehild shall 
attain the age of twenty-one (21) years, and all such 
monthly payments shall be made by payment to the 
natural guardian of such inmor grandchild, and the 
receipt of such natural guardian shall be a suf- 
ficient receipt, release and discharge to my said 
Trustee. As my said grandchildren attain the age 
of twenty-one (21) years the payment of Two Hun- 
dred Fifty Dollars ($250.00) per month to said 
grandchild attaining the age of twenty-one (21) 
years shall cease and determine, and from and after 
such time I direct my Trustee to pay to each said 
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grandchild from and after bis or her attaining the 
age of twenty-one (21) years one-tenth (1/10) of 
the annual net income thereafter received in iny 
said trust estate, in quarterly payments or oftener 
from time to time as in the sole discretion of my 
Trustee shall seem best. lf any of my said grand- 
children shall die before the termination of this 
trust, leaving issue surviving, then and in such event 
such issue shall be paid the monthly payments and 
the share of the net imcome to which his or her 
parent would have been entitled if such parent were 
living. If any of my said grandchildven shall die 
before the termination of this trust, leaving no issue 
surviving, then and in such event my said wife and 
the survivors of my said grandchildren and the 
issue, if any, of my said grandchildren who are then 
dead (such issue, however, taking the share his or 
her parent would have been entitled to if living) 
shall be paid in equal shares, the monthly payments 
and the share of the net income to which said grand- 
child deceased without issue would have been en- 
titled if surviving. [(Sgnd) JOHN A. McCAND- 
LESS] [55] 

(¢) In the event of any emergency arising, 
whether from illness, necessity for hospital or sur- 
gical care, or any other emergency of any kind or 
sort which my said Trustee in its sole discretion may 
consider vitally affecting the welfare of my said 
wife or all or any of my said grandchildren, or if 
my said Trustee shall decide that it 1s necessary 
or useful to provide for further education for any 
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or all of my said grandchildren, then and in any 
such event, and as often as the same shall oceur, 
my said Trustee is hereby authorized to pay out 
of the accumulation and income of my said trust 
estate a larger sum than One Thousand Dollars 
($1,000.00) per month to my wife, Stella Hymson 
McCandless, or a larger sum than Two Hundred 
Fifty Dollars ($250.00) per month to any or all 
of my said grandchildren, as the case mav be, in 
order to suitably provide for any such emergency 
or condition, and the decision of my said Trustee as 
to the existence of such emergency or condition, 
and the necessity for an additional payment and the 
additional amount to be paid, if any, from time to 
time, and the time for the continuance of anv such 
additional payment or payments shall be final. It 
being my intent and desire by this provision to 
authorize my Trustee to provide for any emergency 
or condition affecting the welfare of my said wife 
or any ot all of my said grandchildren by provid- 
ing additional payments if, as and when in the sole 
discretion of my said Trustee said additional pay- 
ments are necessary or desirable in view of the cit- 
cumstances then existing. Any additional payments 
so made by my said Trustee to provide for any such 
emergency or condition shall not be chargeable 
against the interest in my said trust estate of the 
beneficiary or beneficiaries for whom said addi- 
tional payment or payments are made, but any and 
all such payment or payments shall be treated as 
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ordinary expenses of [(Send) JOHN A. McCAND- 
LESS] [56] my said trust estate. 

(hy Any of the net income of my said trust ¢s- 
tate which is not paid out to the beneficiaries from 
time to time during the continuance of the trust 
im accordance with the terms of my Will-shall-be 
retained in my said trust estate and the same shall 
be invested and reinvested and accumulated until 
this trust shall terminate. 

Gi) When the voungest of my said granchidren 
shall attain the age of thirtv (30) vears, or m the 
event that mv said voungest erandelild shall die 
before attaining such age, then at such time as my 
said youngest grandchild would, if living, attain 
the age of thirty (80) vears this trust shall cease 
and determine and my ‘Trustee shall thereupon 
transfer and deliver all of my said trust estate (that 
is, the capital thereof with all accumulations of in- 
come as invested or reinvested, and any other un- 
distributed income and all the assets of every kind 
and sort then a part of my said trust estate) free 
and clear from any trust, in equal shares, that is 
one-fifth (1/5) each, to my wife, Stella Hymson 
McCandless, and my said four grandchildren, James 
C. McCandless (posthumous child of my son James 
Crystal McCandless, born of is wife Marion, now 
the wife of Louis Ghiradell), John McCandless 
Hepburn, Ella Margaret Hepburm and Frances 
Madge Hepburn, but, should anv of my said four 
erandehildven die prior to the termination of this 
trust, leaving issue surviving at the time of distribu- 
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tion, the share of my said trust estate provided to be 
distributed to any such deceased grandchild shall 
go to and be distributed to the issue then surviving 
of said grandchild, such share to be equally divided 
between such issue per stirpes and not per capita. 
[(Send) JOHN A. MeCANDLESS] [57] Should 
any of my said four grandchildren die prior to the 
termination of this trust, leaving no issue surviving 
at the date of termination of this trust, then the 
share of my said trust estate provided to be distrib- 
uted to any such grandchild shall go to and be dis- 
tributed to my said wife, if she be then surviving, 
and to each of the survivors of said grandchildren, 
and to the issue who are then surviving of any said 
deceased grandchild (such issue, however, to take 
onlv the share to which his or her parent would have 
been entitled had such parent been surviving at the 
date of distribution, and such share to be equally 
divided between such issue, per stirpes and not per 
capita) im equal shares. 

If my said wife, Stella Hvmson McCandless, be 
not living at the termination of this trust, or m the 
event that she shall not be entitled to take under 
my Will as provided in paragraph ‘‘Tenth”’ hereof, 
then and m any of such events, my said trust es- 
tate shall be distributed to each of the survivors 
of my said four grandchildren and to the issue sur- 
viving at the time of distribution, of any of my said 
erandchildren who have died prior to the time of 
distribution, (such issue who are then surviving 
of anv said deceased grandchild to take only the 
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share to which his or her parent would have been 
entitled had such parent been surviving at the date 
of distribution, and such share to be equally di- 
vided between such issue, per stirpes and not per 
eapita) in equal shares. 

Ninth: I hereby appoint as Advisors to my Trus- 
tee and as Advisors to my Exeeutor under this Will 
John L. McNabb, of San Francisco, California, and 
Urban FE. Wild, of Honolulu, Territory of Hawaun, 
for the purpose of consultation with my Trustee 
and with my Exeeutor in regard to the buying and 
[(Send) JOHN A, MeCANDLESS] [58] selling 
of seeurities and other property belonging to my 
estate or belonging to my trust estate, and I direct 
that no securities or other personal property or 
mixed property shall be either purchased, sold and/ 
or exchanged by my Executor or by my Trustee, 
and no real estate shall be sold, exchanged or leased 
by my Executor or by my Trustee without the 
unanimous consent of said Advisors or their suc- 
cessors, : 

This provision T insert as a check on hasty or 
inconsiderate sales or investments, and the authority 
of said Trustee and of said Executor is general and 
complete under this Will save with respect to this 
limited power of consultation and agreement by the 
said two Advisors named in this Will. 

In the event of the death or refusal to act of 
either of the foregoing Advisors named in this para- 
eraph, or their suecessors, [ direct that the sue- 
cessor or successors to such Advisor shall be such 
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qualified person as is selected and designated in 
writing as Advisor by the then Chief Justice of the 
Supreme Court of the Territory of Hawaii, and upon 
such designation of a successor, the equity court 
having jurisdiction of my trust estate shall by for- 
mal order appoint the person so selected and desig- 
nated as Advisor hereunder. My Advisors shall be 
entitled to receive adequate and full compensation 
so as to be warranted in giving careful and adequate 
time, attention and study to the same, and such com- 
pensation shall be an expense of my estate or trust 
estate as the case may be and chargeable to income. 
Tenth: I have in this my Last Will and Testa- 
ment made provision for various payment from and 
bequests or devises and interests in my estate and 
in my said trust estate [(Sgnd) JOHN A. Me- 
CANDLESS] [59] to my wife, Stella Hymson Me- 
Candless. I have every reason to believe that our life 
will be, as now, affectionate and harmonious. But 
knowing the occasional uncertainties of married life, 
I make every bequest and provision in my Will for 
her benefit conditional on the fact that my said wife 
and I are at the time of my death married and liv- 
ine together as husband and wife, but should we, 
at the time of my death, be separated or not be liv- 
ine together as husband and wife, then any rights 
and interests given by this my Last Will and Testa- 
ment to my said wife shall not take effect but shall 
be void and of no effect, and in any of such events 
my said wife, Stella Hymson McCandless, shall take 
nothing under this Last Will and Testament. 
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Eleventh: T hereby appoint my personal attor- 
nevs, John L. McNabb and Urban J. Wild, attor 
neys for my ‘Trustee and Executor herem named, 
and direct that such Trustee and Executor employ 
my said attorneys to act ag attorneys for the Trus- 
tee and Executor of my estate. 

Twelfth: IT hereby nominate and appoint Bishop 
Trust Company, Limited, an Hawaiian corporation, 
Executor of this my Last Will and Testament, and 
I direct that no bond shall be required from said 


Tiust Company, Linnted, either as Trustee 


Bishop 
or as Executor hereunder. 

Thirteenth: My Executor shall in its discretion 
be empowered to keep open the administration of 
my estate for such length of time as may seem nee 
essary to my Executor to best protect the mterests 
of my estate. It is my express desire that no part 
of my estate shall be sacrificed because of the sale 
of assets thereof at an inopportune time in order 
to pay debts or expenses of adnunistration or duties 
or taxes or any other charge or claim agaist my 
estate. My executor is hereby authorized to pay 
all legacy, inheritance, transfer [(Send) JOHN A. 
McCANDLESS] [60] or other duties or taxes upon 
my estate or upon any imterest in my estate from 
the income from my estate and/or from the capital 
thereof or partially from income and partially from 
capital thereof, which shall seem to my said Execu- 
tor to be to the best interests of my estate as a 
whole. 
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My Executor is hereby given the express power to 
sell real estate of my estate or lease or let the same 
if sneh course is deemed advisable by my Executor 
before selling any personal property of my estate. 
My Executor shall make no sale or lease of real 
estate or securities or other personal property, how- 
ever, without the agreement and consent in writing 
or by cable of the two Advisors to my Executor 
herein inentioned in paragraph ‘‘Ninth’’. I hereby 
authorize my Executor to borrow money from time 
to time upon the security of any of the assets of my 
said estate for the purpose of securing the neces- 
sary funds with which to pay any such legaey, in- 
heritance, transfer or other duties or taxes upon 
my estate or upon any interest in my estate, or to 
pay debts of my estate or to pay any other charges 
against my estate or for the purpose of financing my 
estate for any other reason, if it shall seem neces- 
sarv or advisable to my Executor so to do. If any 
such money is so borrowed J authorize my Executor 
to repay the same either from income or from eap- 
ital or partially from income and partially from 
capital as to my said Executor shall seem best under 
the circumstances. 

Fourteenth: I direct that the bequests made in 
paragraph Fourth, Fifth and Sixth of ths Will 
are to be paid to the varions legatees as soon as my 
Executor shall be able so [(Sgnd) JOHN A. Me- 
CANDLESS] [61] to do without embarrassment 
to my said estate, having due consideration to the 
many payments required for inheritance taxes, es- 
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tate taxes, etce., and for debts and charges and for 
other purposes, and I further direct that none of 
said bequests shall draw interest, and that when 
paid each of said bequests shall be paid in full by 
payment of the net amount herein beqaeated in each 
case. 

Fifteenth: I hereby declare that I am, at the 
time of making this Will, marmed to Stella Hym- 
son MeCandless, by whom T have no children at 
this time; that I am and have been the father of 
three children and no more, by a former marriage, 
to-wit, a son Charles, who died in infancy and is 
buried in the Thompson family lot at Parkersburg, 
West Virginia, a son, James Crystal McCandless. 
and a daughter, Frances Madge Hepburn; those 
three childven and my former wife, Ella TT. Me- 
Candless, mother of said children, are all dead, 

I further declare that I have no other children 
and never have had any other clildren than the 
three clildven herein named, and my nearest de- 
seendants are my said fonr grandchildren name: 
in this Will. I make this statement mm view of the 
fraudulent claims which are so frequently advanced 
after death against the estates of men of wealth. 
Any elaim by any other person to be a child or 
erandchild of mine, (unless a ehild shall be here- 
after born of my present marriage,) would be false 
and fraudulent, and as a matter of protection to 
my estate and to nullify any fraud which might 
be attempted against my estate, as has been at- 
tempted against other estates, I hereby devise and 
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bequeath to any other person claiming to [(Sgnd) 
JOHN A. McCANDLESS] [62] be such child or 
grandchild of mine, who shall assert and prove the 
relationship of child or grandehild, the sum of Ten 
Dollars ($10.00) and no more. 

Sixteenth: I hereby will and direct that any heir, 
legatee, devisee or person interested in my estate 
who shall bring any contest, direct or indirect, 
against this Will, either in whole or in part, or who 
shall oppose the probate of this Will, or who shall, 
directly or indirectly, seek to revoke its probate, 
shall thereby forfeit any bequest made or interest 
given to such person, and I hereby expressly revoke 
any bequest made or other interest given to any heir, 
legatee, devisee or other interested person who shall 
take any such step in opposition to this Will or any 
part thereof. 

Seventeenth: It is my wish that John A. MeCand- 
less & Company, Limited, shall continue to be an 
active and growme corporation for the benefit of 
my beneficiaries; that as the admunistration of my 
estate and of this trust permit, the assets of the 
trust be conveyed or loaned from time to time, if 
that seems advisable, to the John A. McCandless & 

rompany, Limited, to the end that when this trust 
shall terminate, my beneficiaries shall receive, as 
nearly as may be, as their shares of the estate, hold- 
ines of the corporate stock of the John A. MceCand- 
less & Company, Limited. This I do to the end that 
my beneficiaries will become owners of interests in 
an active and growing corporation. And to this end, 
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it ts my wish that no stock of the John A. MeCand- 
less & Company, Limited, shall be sold, unless nee- 
essary to protect my estate, but that that Company 
shall become the medium through which my estate 
will be distributed to my beneficiaries. ECSend) 
JOHN A. McCANDLESS ] [63] 

In witness whereof T have hereunto set my hand 
and seal at Honolulu, T. H., this 19th day of Feb- 
Tite 2.) 1929. 

(Seal) (Signed) JOHNN A. McCANDLESS 


Signed, sealed, published and declared by the said 
John A. McCandless. as and for his last Will and 
Testament in the presence of us, beimg present at 
the same time, who, at his request, in his presence, 
and m the presence of each other, have hereunto 
subseribed ouv names as witnesses this 19th day of 
February, A. D, 1929. 

(Signed) ARTHUR G. SMITH 
Honoluli iy i: 

(Signed) FRIEDA H. ROBERT 
Honolwin, We EH. 

(Signed) SHIGKO KUSUMOTO, 
Honolulu, T. H. 


I do hereby certify that the foregoing is a full, 
true and correct copy of the omginal on file in this 
office. 

(Seal) W. H. TILLY 
Clerk, Cireuit Court, First 
Circuit, Territory of Hawaii 

[Endorsed]: Petitioner’s Exhibit No. 5. Ad- 

mitted in evidence May 2, 1940. [64] 
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PETITIONER’S EXHIBIT NO. 6 


In the Circuit Court of the First Judicial Circuit 
Territory of Hawaii 


P. No. 8077 
Inv Probate 
At Chambers 


In the Matter of the Estate of JOHN A. McCAND- 
LESS, 
Deceased. 


ORDER APPROVING ACCOUNTS, DETER- 
MINING TRUST AND DISTRIB- 
UTING ESTATE [65] 


Whereas, Bishop Trust Company, Limited, as 
Executor of the Will of John A. McCandless, De- 
ceased, did on the 12th day of January, A.D. 1935, 
file in the Court a Petition showing that on the 4th 
day of March, A.D. 1930, Letters Testamentary were 
duly issued to it out of and under the seal of the 
above entitled Court; that at all times since that 
time said Bishop Trust Company, Limited has been 
the duly qualified and acting Executor of the Last 
Will and Testament of John A. McCandless, De- 
ceased; that notice to creditors of said Estate was 
duly made by publication in the Honolulu Star- 
Bulletin, a newspaper printed and published i 
Honolulu, T. H., for each of four (4) successive 
weeks (5 insertions), the first of such publications 
being on the 5th day of March, A.D. 1930, and that 
more than four (4) months have elapsed since the 


=~] 
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first publication of said notice to creditors; that 
on the 24th day of May, A.D. 1930, that being within 
the time as extended by orders of the above entitled 
Court in the above entitled cause, was [66] filed a 
sworn inventory of all of the property and assets 
of every kind and nature situate in the Termitory 
of Hawaii belonging to the above entitled Estate; 
that as such Executor, it has collected all sums of 
money known or believed to be due and collectible 
for said Estate: that as such Executor, if has paid 
all just claims against and debts of said Estate, but 
that said Executor had not at that time fully paid 
Executor’s statutory commissions, expenses of ad- 


’ fees.and a clammy for an 


ministration, attorneys 
additional estate tax now pending; that all the duties 
required by law or orders of this Court, or which a 
frithful and prudent appointee should do, have been 
performed; that on Schedules marked ‘A’, “B” 
and ‘‘C’’, respectively, and made a part of said Peti- 
tion, are shown true, full and exact statements of 
the receipts and expenditures for the period from 
February 4, 1930 to and ineluding December 13, 
1934, and an exact summary thereof: that on Sehed- 
ule marked ‘‘D’’ and made a part of the Petition, 
is shown a true, full and exact statement of the re- 
inainder of the property belonging to said estate on 
said December 13, 1934; that Schedule ‘'B’’ of said 
accounts shows the payment of all legacies contained 
in the Will of John A. MeCandless, Deceased: said 
Petition further showed that in addition to the 
amounts of commission shown as paid on Sched- 
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wle ““B’’ of said account, Bishop Trust Company, 
Limited, as such Executor, was entitled to receive 
a statutory capital commission in the further 
amount of $42,784.52; that Bishop Trust Company, 
Limited had paid all federal estate taxes and all 
territorial inheritance taxes chargeable against the 
Estate of the above named decedent, which were 
shown to be due and payable on the respective re- 
turns filed by said Executor; that in addition to the 
federal estate tax heretofore [67] paid by said 
Executor, the United States Government has claimed 
an additional estate tax in the sum of $21,819.99, 
and that Bishop Trust Company, Limited, as Execu- 
tor of the Will of John A. McCandless, Deceased, 
has contested the payment of said additional tax 
and as such Executor has perfected an appeal to the 
United States Board of Tax Appeals for the purpose 
of determiming what amount, if any, is due and pay- 
able as an additional estate tax; that Bishop Trust 
Company, Limited is the Trustee of the Trust Es- 
tate created under and by virtue of the Will of 
said John A. McCandless, Deceased, and that said 
Petitioner prayed that the distribution of the 
assets of the residuary estate remaining in its hands 
as such Executor be made to Bishop Trust Com- 
pany, Limited, as Trustee under the Will and of 
the Estate of John A. McCandless, Deceased, sub- 
ject to the payment of any such additional amount 
as may be finally determined to be due and payable 
for federal estate taxes, and also subject to the pay- 
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ment of such other amonnt or amounts as may 
fnnally be determined to be due and payable on ac- 
count of attorneys’ fees and expenses m connection 
with said appeal and the settlement thereof, and 
subject to the payment of the Exeeutor’s commis- 
sion upon capital; and that upon a day appomted 
for the hearing of the Petition, said account be ex- 
amined and allowed and that an order be made to 
deliver over such property as remains to the per- 
sons thereto entitled; and that Petitioner be re- 
heved from all further responsibilities as Executor 
under the Will and of the Estate of John A. Me- 
Candless, Deceased. 

Order to Show Cause was made returnable on the 
18th day of February, A.D. 1935, at two o'clock 
P.M. before this Court, at Chambers, in the Judi- 
qary Brilding at Honolulu, T. H., whieh said order 
further required that notice of said [68] order be 
given by publication in the Honolulu Star-Bulletin 
once a week in each of four successive weeks; that 
the hearing on said Petition and Account has been 
continued from time to time by orders of this Court 
to January 15, 1936, and at that time was further 
eontinued to January 17, 1936 at the hour of nine 
o’clock A.M.; that the above entitled Court duly 
appointed W. R. Ouderkivk Master to examine and 
report on the First and Final Account of Bishop 
Trust Company, Limited, Executor of the Estate 
of John A. MeCandless, Deceased, and that said 
Master duly made and filed is report in whieh he 
stated that he had carefully examined and checked 
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Schedule ‘‘A’’ of said Account, that being the ac- 
counting of all receipts received by the Executor, 
both of capital and income, and found the same cor- 
rect and all receipts accounted for; that he had 
examined and checked Schedule ‘‘B”’ of said Ac- 
count, that being ov account of all disbursements 
made by the Executor, both of capital and income, 
and found all disbursements to be legally made and 
supported by vouchers, and called the Court’s at- 
tention to the fact that the fixing of fee for attorneys 
must be decided by the Court. That the Master fur- 
ther found that all bequests and legacies had been 
paid in accordance with the terms of the Will of 
John A. McCandless and that all monthly payments 
directed by the Will to be made to certain benefi- 
ciaries have been made as directed; that Schedule 
‘‘C”’, which is a summary of Schedules ‘‘A’’ and 
“B”’ is correct; that he had checked and examined 
the inventory of property in the hands of the Exec- 
utor and found the same correct and all securities m 
the hands of the Executor. That the Master recom- 
mended that the Estate should be kept open for 
such length of time as might seem necessary to 
the Executor until such time as the Estate was im 
funds to [69] pay the balance of Executor’s com- 
missions, attorneys’ fees, ete. 

That on, to-wit, January 13, 1936, Bishop Trust 
Company, Limited, as such Executor, filed a Sub- 
mission of Supplement to First and Final Account 
of Bishop Trust Company, Limited, Executor of 
the Will of John A. McCandless, Deceased, cover- 
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ing the period from and including December 14. 
1934. to and including December 31. 1935: that an 
Schedules **A**. **B" and “°C"’, annexed tu said Sub- 
mission of Supplement to First and Fina! Account 
of Bishop Trust Company. Limited. Executer. is 
exhibited and shown a true, full and enrrect account 
of all receipts and expenditures made by, for and 
on behalf of said Estate for the peried fram and 
including December 14. 1934. to and inelnding Dr- 
cember 31, 1935. and also a summary therear. and 
also on Schedule ““D" is shown a irne, full and cor- 
rect imventery of all property remaiming in ifs 
hands as Executor on December 31. 1925. 

That on January 17. 1936. at mine o'clock A.M. 
the hearing on the said Petition and said First and 
Final Acenunt and wpen the Submissien of Supple- 
ment to First and Final Accwunt. and said Account 
fer the period December 14. 1934 to December 31. 
1935. came on for hearing before the abore entitled 
Court. at Chambers. in Probate. in the Judiciary 
Buildmg at Honolulu. T. H.. at which time and 
place. upon due proof of the publication of sail 
omler of hearmeg mm the manner and fer the tmme 
therein specifed and upon due proof that Bishop 
Trust Company. Limited has faithfully discharged 
the duties of its trust according to law and the or- 
ders of this Court. and that Schedules “A,B” 
and “*C"’’ of First and Final Account of Bishop 
Trust Company. Limited, Executor of the Will of 
John A. McCandless. Deceased. are true and cur- 
reci. which the [79] Court finds as a fact: and that 
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the inventory annexed thereto is correct as of De- 
cember 13, 1934, which the Court finds to be a fact; 
and that Schedules ‘‘A’’, ‘“B”’ and ‘‘C”’ of the Sup- 
plement to Frist and Final Account of Bishop Trust 
Company, Limited, Executor of the Will of John 
A. McCandless, Deceased, covering the period from 
and ineluding December 14, 1934 to and including 
December 31, 1935 are true and correct statements 
of the receipts and expenditures during said period 
of time and of the respective balances thereof; and 
that the inventory, Schedule ‘‘D”’ 
is a true and correct inventory of the assets 1e- 
maining in the hands of the Executor on December 
31, 1935, all of which the Court finds as a fact; and 
the Court being advised in the premises and having 
considered the matter upon the record in the cause, 
the Master’s report and the evidence adduced, the 
Court finds that each of the allegations of fact con- 
tained in said Petition is true; that said First and 
Final Account is true and correct in all particulars; 
that said Supplement to First and Final Account 


, annexed thereto 


for the period from and including December 14, 
1954, to and including December 31, 1935, is true 
and correct in all particulars; and that said Hime 
and Final Account and said Supplement to First and 
Final Account should each be allowed and approved ; 
and that the inventories attached to each of said 
Accounts is a true and correct inventory of the 
assets remaining in the Estate of John A. MeCand- 
cless, Deceased, as of the closing dates of said Ac- 
counts; 
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And it further appearing to the Court that the 
Estate has been administered most excellently and 
that it was necessary for the Executor to keep open 
the administration of the Estate for the full period 
of time that the same was open so that expenses of 
adminstration, ete. could be paid out [71] of income 
so as to avoid the injudicious sale of assets of the 
Estate at a time considered inadvisable by the Ex- 
ecutor to make such sale; and the Court having 
considered the question of attorneys’ fees to be al- 
lowed to John L, McNab of San Francisco, Cali- 
fornia, and Urhan E. Wild, a member of the legal 
partnership of the firm of Smith, Wild, Beebe & 
Cades of Honohilu, T. H., the Attorneys for the 
Estate named as such in the will of John A. Me- 
Candless, deceased, and evidence having been ad- 
duced at the hearing concerning the amount to be 
awarded as an attorneys’ fee, and the Court being 
advised in the prennses ; 

And it appearing to the Court that said Accounts 
should be approved and allowed, that Bishop Trust 
Company, Limited should be ordered to transfer 
and deliver all property remaining in its hands as 
such Executor, after the payment of the amounts 
hereinafter mentioned, to Bishop Trust Company. 
Limited. Trustee under the Will and of the Estate 
of John A. McCandless, Deceased, subject to the 
payment of additional estate taxes and inheritance 
taxes, if any, and the probate estate should he 
finally closed; 
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And it being represented to the Court by Mr. 
Krnest IX. Kai, representing the Treasurer of the 
Territory of Hawani, that an additional inheritance 
tax is due and payable by the Estate in the sum 
of $1,137.50, and it being impossible until this date 
to determine the amount of the additional inhevi- 
tance tax because it depended upon the findings of 
this Honorable Court, 

The Court finds, orders and decrees that the ad- 
ditional amount of $1,137.50 is due and payable by 
the Estate to the Territory of Hawaii on account of 
additional inheritance [72] tax and that interest 
shall be paid to the Territory of Hawaii upon such 
additional tax at the rate of seven per cent (7%) 
per annum instead of at the rate of ten per cent 
(10%) per annum; 

Now, therefore, it is hereby ordered, adjudged 
and decreed that said First and Final Account of 
Bishop Trust Company, Limited, Executor of the 
Will of John A. MeCandless, Deceased, for the pe- 
riod from February 4, 1930, to and including De- 
cember 13, 1934, and said Supplement to First and 
Final Account of Bishop Trust Company, Limited, 
Iexecutor as aforesaid, covering the period from De- 
cember 14, 1934, to December 31, 1935, be and the 
same are hereby approved, allowed and settled; and 
that said Bishop Trust Company, Limited be and 
it is hereby authorized, empowered, ordered and di- 
rected to forthwith deliver over to Bishop Trust 
Company, Limited Trustee under the Will and of 
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the Estate of John A. McCandless, Deceased, all 
properties and amounts of money remaining in its 
hands as such Executor, and that said property in 
the hands of such Trustee shall be subject as is 
provided by law to the claims of the United States 
Government for additional estate taxes, if any, and 
also additional income taxes, 1f any. 

It is further ordered, adjudged and decreed after 
full hearing thereon, that Jolin L. McNab of San 
Francisco, California, and Urban I. Wild and the 
firm of Smith, Wild, Beebe & Cades, of which he is 
a member, are hereby allowed an attorneys’ fee m 
the sum of Seventy-Five Thousand Dollars ($75,- 

[73] 
000.00), which the Court, from the evidence ad- 
dueed, finds as a fact to be a very reasonable fee, 
and this fee includes not only services as Attorneys- 
at-Law but also compensation to the said John L. 
McNab and the said Urban E. Wild for acting as 
Advisors to the Executor of the Will of John A. 
McCandless, Deceased, in accordance with the pro- 
visions contained in said Wall. 

It is further ordered, adjudged and decreed that 
Bishop Trust Company, Linnted, as such Executor, 
shall pay to John L. MeNab the sum of $920.00 for 
steamer fare for three round trips from San Fran- 
cisco to Honolulu, which trips were made in c¢on- 
nection with the the affairs of the Estate of John A. 
McCandless, Deceased, and were necessary expenses 
for which the said John L. McNab has not as vet 
been reimbursed, and that in addition, John L. Me- 
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Nab be allowed his hotel expenses on his present 
trip to Honolulu. 

It is further ordered, adjudged and decreed that 
Bishop Trust Company, Limited, shall forthwith 
upon the signing of this Order, convey, transfer 
and deliver to Bishop Trust Company, Limited, as 
Trustee under the Will and of the Estate of John 
A. McCandless, Deceased, the assets remaining in 
its hands as Executor aforesaid; and that upon the 
filme herein of due and proper vouchers showing 
the receipt by Bishop Trust Company, Limited, as 
Trustee under the Will and of the Hstate of John 
A. McCandless, Deceased, of the assets remaining 
im the hands of Bishop Trust Company, Limited, 
as such Executor, Bishop Trust Company, Limited, 
be ciseharged from its trust as Executor of the Will 
of John A. McCandless, Deceased, in all particulars, 
except that Bishop Trust Company, Limited shall 
remaim as such Executor for such time as may be 
[74] necessary to secure a substitution of itself, as 
Trustee as aforesaid, as Party-Petitioner in the two 
appeals before the United States Board of Tax Ap- 
peals against the Commissioner of Internal Revenue 
now pending, so that said appeals may be properly 
presented and settled; and when said substitution 
has been effectuated, then and upon the filing herein 
of a verified statement by such Executor showing 
the same, Bishop Trust Company, Limited shall be 
discharged as such Exeeutor in such particulars 
without any further order being entered by the 
Court. 
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Dated: Honolulu, T. E., this 21st day of Janu- 

ary, 1936, 
N. D. GODBOLD (Sed.) 

Judge of the Cirenit Court of the First Cirenit. 

Attest : 
(Seal) 

(S) JAMES K. TRASK 

Clerk of the Circuit Court of the First Circuit. 


I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in this 


office. 
(Seal) Wal. DOBLE, 
Clerk, Cireuit Court, First District, Territory of 
Hawaii. 


[Endorsed]: First Cirenit Court, Territory of 
Fee. Filed Jan. 21 PM 302. James IK. Trask, 
Clerk. 

[Endorsed]: Petitioner’s Exlibit No. 6. Admitted 
in evidence Mav 2, 1940. [75] 


PETITIONER'S EXHIBMLNOLY 
In the Cireuit Court of the First Judicial Circuit, 
Territory of Hawaii. 
mo Nowetr 
At Chambers 
In the matter of the Estate of John A. McCandless, 
Deceased. 
FINAL RECHKIPT 
Received from Bishop Trust Company, Limited, 
Executor of the Will of John A. MeCandless. De- 
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ceased, Probate No. 8077, First Judicial Circuit, 
Territory of Hawaii, the sum of Twenty Thousand 
Five Hundred Four and 58-100 Dollars ($20,504.58) 
and the following property: 


Real Property: 
Northwesterly half of Lot #33, Seetion 5, Oahu Ceme- 
tery Association, Honolulu, T. H., area 300 sq. ft. 


Personal Property: 


Stocks: 

MeCandless Building Company... 608 shares 
Cert. No. 42 

John A. MeCandless & Company. 25848 shares 
Cert. No. 49 

Alexander’ & Baldwin ditd)......... 2 200 shares 
Certs. Nos. 863 150 shares 

864 50“ 

Bak of Hawiil.2.u, eee eee 155 shares 
Cert. No. B273 

Bishop Urust’ Company, itd 250 shares 
Cert. No. C589 

Ce Brewer & Company, eotd..5 2. eee 216 shares 
Cert. No. A1472 

Home Finance Company. =e 1200 shares 
Cert. No. 120 

Home Insurance Company...) ee eee 1000 shares 
Cert. No. 424 

Inter-Island Steam Navigation Co... 1700 shares 


Cert. No. 4560 


[76] 
Oahu Sugar Company... 2 2500 shares 


Certs. Nos. 22579 500 shares 
22580 500. “‘ 
22581 500 “ 
22582 500  ** 
22611 Stor ** 
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Po NI 9 WM oO) i 00 ne 40 shares 
Cert. No. 55 
Migrepmweee MILL CORP ATUY .o..cccsecccceccecseececcsnsecenscectevsctnsceeteeees 3740 shares 


Certs. Nos 14104 to 14108 incl. 14138, 
14139 for 500 shares each & 15614 for 240 
shares. 


shares 


pee | 


Pore iawaitati Coffee Co.) ecccceuneen cnn 2 
Cert. No. 10 


Bebo Aer iculttit al CO. a eccccceccescecsecsseeeessenentieeeen 300 shares 
Certs. Nos. H22526 200 shares 
H23095 100 ‘“‘ 


MOTE LOWMECCO COMPAID .oc.ccccccccstccsccccccceesececeeeacecemnseeees SL shares 
Certs. Nos. 31 20 shares 
55. ae * 
0 2 ** 
125-5) 
Western Pacific Railway Co. j...cc cscs 1100 shares 
Certs. Nos. 1943 to 1952 inel. for 100 shares 
ea. 
1953 for 30 shares & #1959 for 70 shares. 


California Market Properties Co.cc 100 shares 
Cert. No. 23 
Pacifie Wool Products Company... ccc 15000 shares 
Certs. Nos. 5 5000 shares 
25. 2500) = 
ee 5010) 


shares 


— 


River Farms Company of California... 
Cert. No. 347 


Taine Gas & Blectiric Co.cc ccc n 66 shares 
Certs. Nos. F8704 5 shares 
Fls315 6°" 
F140829 55 ‘* Issued in name of 
— Bishop Brust Co., wWited., 
Trustee under Will of J. 
A. MeCandless. 
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Bonds: 
Republic of Mexico 5% 1945 
Consolidated External Gold Loan of 1899 
1/£200 Series ‘‘C’’ #038094 with coupon #13 Series 39 
a.8.¢.a. 


26/£100 Series ‘*D’’ #096892, 095827, $95010, 094904, 
094903, 052002, 092209, 092180, 087728, 086732, 
085318, 084858, 071373, 068081, 066437, 063851, 
063208, 061142, 055284, 056559, 055970, 049398, 
048705, 048107, 044670, 043812 with coupon #15 

[77] 


Series 39 a.s.c.a. 


60/£ 20 Series ‘‘E”’ #150661, 151001, 119827, 144333, 
142835, 138808, 159548, 147789, 180987, 130145, 
180144, 107295, 119644, 150663, 130138, 188360, 
188002, 187089, 138327, 163706, 186067, 108856, 
104391, 100731, 168418, 130069, 100265, 104263, 
128243, 186209, 179892, 176558, 176557, 173614, 
169614, 166020, 134603, 160092, 160447, 163170, 
163244, 186064, 180247, 179899, 179896, 150879, 
146161, 150816, 155829, 159880, 159948, 160091, 
119052, 149190, 188056, 156374, 156371, 122136, 
150662, 130877, with coupon #13 Series 39 
&.S.¢.a. 

Receipt #76772 dated May 21, 1924 of Guaranty Trust 
Co. of New York depositary United States of Mexico 
for $8487.51 for conpons or rights to imterest in 
arrears (Class ‘‘A’’) 


Imperial Russian Government 544% Series IT War Loan 
of 1916 
5/5000 Roubles Nos. 008815, 008816, 008717, 008195, 
008585 with coupon #8 a.s.¢.a. 


25/1000 Roubles Nos. 325831 to 325840 inel. 289321 to 
289325 inel. 302681 to 302690 incl. with coupon #8 
a.S.C.a. 


Loose coupons #38-7 incl. of 50/1000 Roubles 
Bonds 291195 to 291244 incl. same issue as above. 
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Miscellaneous : 
3/1177iths undivided interest m real property setuate at 
$432 California Street. San Francisen. California 
and other remaining assets of Petree Far & Ca 
transferred to Harry H. Fair. Trastee mm September 
1933 for the bemefit of the stoekhelders. Thus mirerest 
in lieu of 3 shares Petree Fair & Co. 2 disswlred 
corporation. 
Jewelry: 
1 Pair Cat’s Eye Shell Cat Bustens 
1 ** WMasonie Cuff Buttons 
1 Masonic Pendant 
1 Bone Carving 


Representing distribution ef all ef the assers of 
every kimd and sort remaining in the Estate of 
John A. MeCandless. deceased. in acverdamee with 
Paragraph Eiehth of the Last Will ami Testament 
of said John A. MeCandless, Dereaset, ani pur- 
suant to Order of the Honorable N. D. Goa«ibeld. 
Judge of the First Judicial Cirewit. Territory of 
Hawan., dated January 21. 1936. 


Datel at Honolulu, T. H.. this 22mi day of Janu- 
ary, 1936. 
BISHOP TRUST COMPANY. LIMITED. 
Br (SS) J. K. CLARKE. 
Its Viee Presidenr. 
By (S) E. BENNER JR. 
lts Assistant Seeretary. 
Trustee under the will and of the estate of John 
A. MeCandless, Deceased. 
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I do hereby certify that the foregoing is a full, 
true and correct copy of the original on file in this 


office. 


(Seal) W. H. Tiel 
Clerk, Cireuit Court, First Circuit, Territory of 
Hawaii. 


[Endorsed]: 1st Cireuit Court Territory of Ha- 
wall. Filed 1936 Jan 22 PM 3:37. (8S) Chaga@ 
Buchanan, Clerk. 


[Endorsed]: Petitioner’s Exhibit No. 7. Admitted 
in evidence May 2, 1940. 
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[Title of Cause. ] 

DESIGNATION OF CONTENTS OF RECORD. 

To the Clerk of the United States Board of Tax 
Appeals: 


r 


Now Comes Guy T. Helvering, Commissioner of 
Internal Revenue, the petitioner on review herein, 
by and through his attorney, J. P. Wenchel, Chief 
Counsel, Bureau of Internal Revenue, and for tire 
purpose of the review which he, the said petitioner 
on review, has heretofore taken to the United States 
Crreuit Court of Appeals for the Ninth Cireuit, 
hereby designates for inclusion im the record on 
review the following: 

1. Docket entries of the proceedings before the 

board. 


lo 


Pleadings before the Board: 
(a) Petition, including annexed copv of 
deficiency notice, 
(b) Answer to petition. 
3. Opinion of Board promulgated November 
27, 1940. 
4. Decision of Board entered January 28, 1941. 
5. Petition for review and statement of points. 


6. Notices of filing petition for review. [83] 
7. Statement of evidence and exhibits referred 


to therein (Petitioner's Exhibits 1 to 7, in- 
elusive, and Respondent’s Exhibit A). 
8. This designation of contents of record. 


Wherefore, it is requested that copies of the rec- 
ord as above designated be prepared and trans- 
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mitted to the United States Circuit Court of Ap- 
peals for the Ninth Cireuit in accordance with the 
rules of said Court. 
J.P. WENCHEL, 
Chief Counsel, 
Bureau of Internal Revenue. 


Service of a copy of the within designation of 
contents of record on review is hereby admitted and 
agreed to this 29 day of April, 1941. 


(S) URBAN E. WILD, 
(S) MILTON CADKES, 
Attorneys for Respondent on 
Review. 
[Endorsed]: U. 8S. B. T. A. Filed May 13, 1941. 


[84] 


[Title of Board and Cause. | 
CERTIFICATE. 


I, B. D. Gamble, clerk of the U. 8. Board of Tax 
Appeals, do hereby certify that the foregoing pages, 
1 to 84, inclusive, contain and are a true copy of 
the transcript of record, papers, and proceedings on 
file and of record in my office as called for by the 
Praecipe in the appeal (or appeals) as above num- 
bered and entitled. 

In testimony whereof, I hereunto set my hand 
and affix the seal of the United States Board of 
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Tax Appeals, at Washington, in the District of 
Columbia, this 21st day of May, 1941. 


(Seal) B. D. GAMBLE, 
Clerk, 
United States Board of Tax 
Appeals. 


[Endorsed]: No. 9832. United States Circuit 
Court of Appeals for the Ninth Cireuit. Commis- 
sioner of Internal Revenue, Petitioner, vs. Bishop 
Trust Company, Limited, Executor of the Estate 
of John <A. MeCandless, deceased, Respondent. 
Transcript of the Record. Upon Petition to Review 
a Decision of the United States Board of Tax Ap- 
peals. 

Filed Mav 26, 1941. 

PAUL P. O'BRIEN, 
Clerk of the United States Cireuit Court of Appeals 
for the Ninth Circuit. 
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In the United States Circuit Court of Appeals 
For the Ninth Circuit. 


UTS. CPC; Ax 96382. 
B. T. A. Docket No. 97948. 


GUY T. HELVERING, Commissioner of Internal 
Revenue, 
Petitioner on Review, 


VS. 


BISHOP TRUST COMPANY, LIMITED, EX- 
ECUTOR OF THE ESTATE OF JOHN A. 
McCANDLESS, DECEASED, 

Respondent on Review. 


Designation of Portion of the Record 
To Be Printed. 


Comes Now the petitioner on review herein, and 
complying with the rules of this Court, pertaining 
to the designation of the portion of the record to 
be printed, states that he relies upon the entire 
record certified by the Clerk of the Board of Tax 
Appeals to this Court, and directs that said record 
so certified be printed as the record on review. 

Respectfully submitted, 
J. PO Was Nie Eile 
Chief Counsel, 

Bureau of Internal Revenue. 


us. Bishop Trust Co., Ltd. 99 
STATEMENT OF SERVICE: 

A copy of this designation of portion of the rec- 
ord to be printed was mailed to Urban I. Wild, 
lisq., and Milton Cades, Esq., 400 Bishop Trust 
Bldg., Honolulu, 'T. H., attorneys for respondent on 
review, this date, May 24, L941. 

CHARLES Ik. LOWERY, 
Special Attorney, 
Sureau of IMmternal Revenue. 


[Endorsed]: Filed May 28, 1941. Paul P. O’Brien, 
Clerk. 


